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SUMMARY OF CHANGES TO U.S. AD/CVD LAW AS A RESULT OF THE 
TRADE PREFERENCES EXTENSION ACT

Title V of the Trade Preferences Extension Act of 2015, enacted on June 29, 2015, contains several changes to U.S. antidumping (“AD”) and countervailing duty (“CVD”) laws, which impact proceedings both at the Department of Commerce (“DOC” or “Commerce”) and at the International Trade Commission (“ITC” or “Commission”).  Some of the key provisions are briefly summarized below.  
“SEC. 502. Consequences of failure to cooperate with a request for information in a proceeding” (19 U.S.C. § 1677e)
Changes have been made to 19 U.S.C. § 1677e with regard to adverse inferences.  

First, if the DOC resorts to adverse inferences, it is no longer required to determine or make adjustments to AD/CVD rates based on assumptions about information that interested parties would have provided if they had complied with requests for information.

Second, the TPEA creates an exception to the requirement that secondary information must be corroborated by independent sources.  It provides that once the DOC has applied an AD/CVD rate in one segment of the proceeding, there is no corroboration requirement for that rate in a separate segment of the same proceeding. 

Third, when adverse inferences are used in CVD cases, the TPEA authorizes the DOC to use rates applied for the same or similar subsidy program in the same country, or if there is no same or similar program, the DOC can use a rate for a subsidy program from any proceeding that the DOC decides is reasonable.  For AD cases, the DOC may use any dumping margin from any segment of the proceeding under the Order.  Notably, the DOC may use the highest rate available under these circumstances.

Fourth, the TPEA provides that, for corroboration purposes, the DOC is not required to estimate what the rate would have been if a party had not failed to cooperate or to demonstrate that the rate reflects a commercial reality for the party.
 “SEC. 503. DEFINITION OF MATERIAL INJURY.” (19 U.S.C. § 1677(7))
The TPEA prohibits the ITC from making a finding of “no injury” merely because the industry is profitable or because the performance has recently improved.  

In addition, when considering the impact on the U.S. industry, the ITC must now consider the U.S. industry’s gross profits, operating profits, net profits, ability to service debt, and return on assets, in addition to the previous factors of actual and potential decline in output, sales, market share, profits, productivity, return on investments, and utilization of capacity.

Third, the TPEA removes the third part of the captive production test – that the production of the domestic like product sold in the merchant market is not generally used in the production of that downstream article.
“SEC. 504. PARTICULAR MARKET SITUATION.”
Commerce may now consider outside the “ordinary course of trade” any “particular market situation” that prevents a proper comparison with export price or constructed export price.

As a result of the TPEA, in calculating constructed value, if a particular market situation exists such that the cost of materials and fabrication or other processing of any kind does not accurately reflect the cost of production in the ordinary course of trade, Commerce may use another calculation methodology under this subtitle or any other calculation methodology.
“SEC. 505. DISTORTION OF PRICES OR COSTS.” (19 U.S.C. § 1677b(b)(2) and 19 U.S.c. § 1677b(c))
The TPEA provides that there are reasonable grounds to suspect that foreign-like product have been made below cost if the DOC disregarded some of the exporter’s sales in the investigation or in the most recently completed review. 

As a result of the TPEA, in all investigations and reviews, the DOC must now request information necessary to calculate the constructed value and cost of production to determine whether there are reasonable grounds “to believe or suspect” that sales of the foreign like product have been made at prices that are less than the cost of production of the product.

The DOC also has discretion to disregard price or cost values without further investigation if it has determined that broadly available export subsidies existed or particular instances of subsidization occurred with respect to those price or cost values or if those price or cost values were subject to an antidumping order. 
“SEC. 506. REDUCTION IN BURDEN ON DEPARTMENT OF COMMERCE BY REDUCING THE NUMBER OF VOLUNTARY RESPONDENTS.” (19 U.S.C § 1677 m(a))
The TPEA gives DOC broad discretion to reject consideration of voluntary respondents, deferring to the agency to consider whether individual investigations would be “unduly burdensome” and to make its decision as it “considers appropriate.”
 “SEC. 507. APPLICATION TO CANADA AND MEXICO.” (19 U.S.C. § 3438)
Applies the changes made in Title V to goods from Canada and Mexico.
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