Summary of Notable Provisions from the Enforce and Protect Act of 2015

The Enforce and Protect Act of 2015 (“the E/P Act”) is provided for under Title IV of the Trade Facilitation and Trade Enforcement Act of 2015 (the “TF/TE Act”), Sections 401 - 433. 

Creation of the Trade Remedy Law Enforcement Division

The new legislation provides for the creation of the Trade Remedy Law Enforcement Division within the Office of Trade, U.S. Customs and Border Protection (“CBP”).  The duties of this Division include:
· developing and administering policies to prevent and counter evasion, including policies relating to the implementation of CBP’s new obligations to investigate evasion of the trade remedy laws, as added by section 421 of the TF/TE Act;
· directing enforcement and compliance assessment activities concerning evasion;
· developing and conducting commercial risk assessment targeting with respect to cargo destined for the United States;
· issuing Trade Alerts; and
· developing policies for the application of single entry and continuous bonds for entries of covered merchandise to sufficiently protect the collection of antidumping and countervailing duties commensurate with the level of risk of noncollection.
Section 411(a)(1)-(3) of the TF/TE Act.

CBP’s Investigation of Evasion of the Trade Remedy Laws

· The legislation creates new obligations for CBP to investigate allegations of evasion of the trade remedy laws. 
· If an interested party has information that a person has entered covered merchandise into the customs territory of the United States through evasion, the interested party may submit the information to CBP through an “allegation.”  Likewise, if any other Federal agency, including the U.S. Department of Commerce (“Commerce”) or the U.S. International Trade Commission, has information that a person has entered covered merchandise into the customs territory of the United States through evasion, that agency may also refer the information to CBP.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(b)(1)-(3)).
· Upon receiving an allegation of evasion or a referral from another Federal agency, CBP has 15 business days to determine whether to initiate an investigation.  CBP shall initiate an investigation if it determines “that the information provided in the allegation or the referral, as the case may be, reasonably suggests that covered merchandise has been entered into the customs territory of the United States through evasion.”  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(b)(1)).
· If CBP receives an allegation and is unable to determine whether the merchandise at issue is “covered merchandise,” i.e., merchandise that is subject to an antidumping or countervailing duty order, CBP shall refer the matter to Commerce for such a determination.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(a)(3) & (b)(4)(A)).


Merits Determination 

· [bookmark: _GoBack]Upon the initiation of an investigation, CBP has 300 calendar days to determine “whether such covered merchandise was entered into the customs territory of the United States through evasion.”  The Act permits CBP to extend this period if the investigation is extraordinary complicated and more time is required.  However, CBP may not extend this period by more than 60 calendar days.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(c)(1)(A)&(B)).
· CBP may collect information through issuing questionnaires and conducting on-site verifications.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(c)(2)(A)&(B)).
· If CBP determines that a party or person has failed to cooperate by not acting to the best of the person’s ability to comply with CBP’s request for information, CBP may adopt an inference that is adverse to the interests of that party or person in selecting from the facts otherwise available to make the determination.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(c)(3)(A)).
· If CBP makes an affirmative determination of evasion, CBP must, in part: 
· suspend the liquidation of unliquidated entries that are subject to the determination and that entered on or after the initiation of the investigation and on or before the determination; 
· extend the time period for liquidating any unliquidated entries that are subject to the determination and that entered before the initiation of the investigation;
· notify Commerce of the affirmative determination and request that Commerce identify the applicable antidumping or countervailing duty assessment rates for the entries.  If no such assessment rate is available at the time, Commerce is to identify the applicable cash deposit rate to be applied to the entry, and provide the applicable antidumping or countervailing duty assessment rate as soon as that rate becomes available;
· require the posting of cash deposits and assess duties on the entries in accordance with Commerce’s instructions; and
· take such additional enforcement measures as CBP determines to be appropriate.
Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(d)(1)).

Administrative Review

· A person determined to have entered covered merchandise through evasion or an interested party that filed an allegation may file an appeal with CBP for de novo review of the determination.  The appeal must be filed within 30 business days after CBP makes its determination.  CBP has 60 business days to complete the administrative review of the merits determination.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(f)).  



Judicial Review

· A person determined to have entered covered merchandise through evasion or an interested party that filed an allegation may seek judicial review of CBP’s merits determination and the de novo administrative review of the merits determination in the U.S. Court of International Trade “to determine whether the determination and review is conducted in accordance with subsections (c) and (f)” of the Act.  These subsections set forth the procedures for the merits determination and the de novo administrative review.  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(g)(1)).   
· In reviewing whether CBP conducted the determinations in accordance with the relevant subsections of the Act, the U.S. Court of International Trade shall examine—“(A) whether the Commissioner fully complied with all procedures under subsections (c) and (f); and (B) whether any determination, finding, or conclusion is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law.”  Section 421(a) of the TF/TE Act (amending the Tariff Act of 1930 to include section 517(g)(2)).
· Jurisdiction in the U.S. Court of International Trade for this civil action is codified under 28 U.S.C. § 1581(c).  Section 421(b) of the TF/TE Act.

Congressional Reporting Requirements

· Not later than January 15 of each calendar year, the Commissioner of CBP, in consultation with the Secretary of Commerce and the Director of U.S. Immigration and Customs Enforcement, shall submit to the Committee on Finance of the Senate and the Committee on Ways and Means of the House of Representatives a report on the efforts being taken to prevent and investigate the entry of covered merchandise into the customs territory of the United States through evasion.  Section 432(a) of the TF/TE Act.
· The contents of the report are described in section 432(b) of the TF/TE Act.
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