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Significant Developments in Veterans Law at the Federal Circuit:  2013-2016 
 

Michael P. Allen1 
 

 The past three years (March 2013-March 2016) has been a busy time at the 
United States Court of Appeals for the Federal Circuit (Federal Circuit).  A 
significant component of the court’s workload in that period has involved its 
review of decisions of the United States Court of Appeals for Veterans Claims 
(CAVC).  This is a summary of some of the more significant decisions of the 
Federal Circuit in the area of veterans law. 
 

Equitable Tolling 
 

Congress has provided that a claimant who is dissatisfied with a final 
decision of the Board of Veterans’ Appeals (Board) may seek judicial review in the 
CAVC by filing a Notice of Appeal (NOA) within 120 days of a final Board 
decision.2  Over the last decade, those involved in the judicial review of veterans’ 
benefits determinations have been on a remarkable journey about whether, and 
under what circumstances, that 120-day appeal period may be tolled.3  That 
journey has continued over the past three years. 
 
 It is now certain that the 120-day appeal period is non-jurisdictional.4  It 
appears equally certain that this non-jurisdictional claims processing period may, 
under certain circumstances, be tolled based on equitable principles.5  Over the past 
three years, the Federal Circuit issued two important decisions dealing with the 
circumstances concerning when the CAVC may consider the fact that a claimant 
has filed a NOA outside of the 120-day appeal period when the Secretary of the 

                                                            
1 Professor of Law, Associate Dean for Academic Affairs, and Director, Veterans Law Institute, Stetson University 
College of Law. 
2 38 U.S.C. § 7266(a). 
3 I have discussed the equitable tolling doctrine in several other writings over the past decade.  See, e.g., Michael P. 
Allen, Veterans’ Benefits Law 2010-2013:  Summary, Synthesis, and Suggestions, 6 VETERANS L. REV. 1, 8-12 
(2014) (hereafter “Allen, Veterans Law 2010-2013”); Michael P. Allen, The Law of Veterans’ Benefits 2008-2010:  
Significant Developments, Trends, and a Glimpse into the Future, 3 VETERANS L. REV. 1, 4-8 (2011) (hereafter 
“Allen, Veterans Law 2008-2010); Michael P. Allen, Significant Developments in Veterans Law (2004-2006) and 
What They Reveal About the U.S. Court of Appeals for Veterans Claims and the U.S. Court of Appeals for the 
Federal Circuit, 40 U. MICH. J. L. REFORM 483, 497-502 (2007) (hereafter “Allen, Significant Developments:  2004-
2006”). 
4 Henderson v. Shinseki, 562 U.S. 428, 431 (2011). 
5 See, e.g., Bove v. Shinseki, 25 Vet.App. 136, 140 (2011). 
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Department of Veterans Affairs (Secretary)6 has not affirmatively raised the issue:  
Checo v. Shinseki7 and Dixon v. McDonald.8 
 
 In Bove, the CAVC had held that it had sua sponte authority to raise the 
appellate time bar issue and that the court had the further authority to resolve that 
issue even in the face of the Secretary’s waiver of the late-filing defense.9  The 
Federal Circuit recently considered both of these issues. 
 
 The Federal Circuit addressed the first question – the CAVC’s sua sponte 
authority to raise the late-filing issue – in Checo.  The case concerned a homeless 
veteran who had filed a NOA late purportedly due to a 91-day period when he was 
not able to receive mail.10  The initial question on appeal was whether the CAVC’s 
practice of having the Clerk of the Court note a late filing and, thereafter, request 
briefing on whether the appeal should be dismissed, was appropriate.  In a split 
decision, the Federal Circuit held that it was.11  The court held that the fact that the 
appeal period was non-jurisdictional did not deprive the CAVC of the authority to 
interpret its own rules.12  Judge Mayer filed a strong dissent as to this point, 
arguing that the pro-claimant nature of the veterans’ benefits system suggested that 
the CAVC’s approach should be rejected.13 
 
 The Federal Circuit turned to Bove’s second prong – whether the CAVC 
could address a late-filing issue in the face of the Secretary’s waiver of the defense 
– in Hixon.  The court did not move away from Checo’s holding that the CAVC 
has the authority to raise a late NOA on its own and request briefing.14  However, 
the Federal Circuit went on to hold that: “we overrule the Veterans Court’s holding 

                                                            
6 For ease of reference, I will refer to the United States Department of Veterans Affairs as the “VA.”  
7 748 F.3d 1373 (Fed. Cir. 2014).   
8 No. 2015-7051 (Fed. Cir. Mar. 9, 2016). 
9 Bove, 25 Vet.App. at 140-43.  I discussed Bove in an earlier writing.  See Allen, Veterans Law 2010-2013, supra 
note 3, at 9-11. 
10 Checo, 748 F.3d at 1375-76. 
11 Id. at 1376-78. 
12 Id. 
13 Id. at 1382-85 (Mayer, J., dissenting).  Judge Mayer’s dissent is also noteworthy with respect to how forcefully he 
makes the point that the CAVC’s approach sends a dangerous message:  “The Veterans Court’s regular practice of 
addressing, sua sponte, the question of whether a veteran’s appeal is timely filed is contrary to the Supreme Court’s 
admonition that a court should independently consider a statute of limitations defense only ‘in exceptional cases.’  
Regularly raising an affirmative defense on behalf of the Secretary creates the appearance that the court functions 
not as a ‘neutral arbitrator,’ but instead as a mere appendage of the Department of Veterans Affairs (‘VA’), as even 
the Veterans Court once recognized.” Id. at 1382 (internal citations omitted); see also id. (“The goal of Congress in 
creating the Veterans Court was to provide review by a tribunal ‘independent’ of the VA.  This objective is 
frustrated when the Veterans Court steps into the shoes of the Secretary and routinely raises an affirmative defense 
on his behalf.”) 
14 Hixon, slip op. at 6. 
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in Bove that timeliness is not a matter subject to waiver by the Secretary.”15  The 
Federal Circuit directly – and rather pointedly – rejected the notion that there is 
something special about the CAVC (because the Secretary is always the appellee) 
justifying the authority articulated in Bove.16  And then it went on to note that any 
doubt about this point should be resolved by considering Congress’ special 
solicitude for veterans.17 
 
 The combination of Checo and Dixon as a practical matter is significant.  It 
appears that the CAVC may continue its practice of requiring the parties to address 
a late-filing.  However, the Secretary will now be able to obviate the need for the 
court to address that non-jurisdictional, claims-processing rule.  
 
 
 

Unadjudicated Claims 
 

As a general matter, the effective date for benefits a claimant is awarded in 
the veterans’ benefits system will be the date on which the claimant submits her 
application for benefits.18  In addition, if a decision of the VA becomes final and 
has not been appealed, a veteran has limited options to challenge the decision.19  A 
veteran can seek to “correct” such earlier decision by filing a motion to revise the 
decision based on CUE.20  In addition, the veteran can reopen the earlier final 
claim by submitting new and material evidence.21  But these two means of 
addressing a final decision have distinct and important ramifications for 
determining the effective date of benefits that may be awarded.  In the context of 
CUE, a successful claimant can obtain an effective date for benefits going back to 
the date on which the original claim for benefits was filed.22  But CUE is a difficult 
type of error to prove, so this avenue will be the exception not the rule.23  Unlike 
CUE, generally in connection with the submission of new and material evidence, a 
claimant’s effective date will be the date of submission of such evidence.24   

 

                                                            
15 Id. at 7.   
16 Id. at 9. 
17 Id. at 10. 
18 See 38 U.S.C. § 5110(a); 38 C.F.R. § 3.400. 
19 See, e.g., 38 U.S.C. § 7105(c); Mitchell v. McDonald, 27 Vet.App. 431, 433-34 (2015). 
20 See 38 U.S.C. §§ 5109A, 7111; 38 C.F.R. § 3.105(a). 
21 See 38 U.S.C. § 5108. 
22 See 38 U.S.C. §§ 5109A, 7111; 38 C.F.R. § 3.400(k). 
23 See, e.g., King v. Shinseki, 26 Vet.App. 433, 436-37 (2014) (CUE “is a very specific and rare kind of error, and 
the burden of demonstrating [CUE] is an onerous one.”) (internal quotation marks and citations omitted)). 
24 See 38 U.S.C. § 5110(a); 38 C.F.R. § 3.400; see also Sears v. Principi, 349 F3d 1326 (Fed. Cir. 2003). 
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There is another way to look at the problem of an earlier final VA decision – 
try to find a way to argue that the earlier decision was not, in fact, final at all.  In 
other words, one can explore the option that the earlier claim remains 
unadjudicated and pending.  As such, one would not need to find a way to 
undermine the finality of that earlier decision or to reopen an earlier claim because 
the original claim stream would remain open.  And, of course, one would be 
entitled to the effective date of the filing of the original (still pending) claim. 

 
In Beraud v. McDonald,25 the Federal Circuit issued an opinion that has 

significant practical effects that also raises questions about what might come in the 
future. The facts are fairly complicated, but can be simplified for present purposes.  
The veteran filed his claim in 1985 seeking service-connection for headaches.26  
The RO was not able to locate Mr. Beraud’s service medical records, informed the 
veteran of this fact, and requested that he provide some additional information.27  
Before he responded, the RO denied Mr. Beraud’s claim.28  One month after the 
denial, Mr. Beraud submitted information to the RO concerning the location of his 
service medical records.29  The RO took no action in response to Mr. Beraud’s 
letter and he did not appeal.30   

 
In 1989, the veteran sought to reopen his 1985 claim.31  The RO reopened 

the claim but continued its denial in a 1990 decision.32  The RO’s decision did not 
refer to Mr. Beraud’s letter in the earlier claim concerning the location of his 
service records.33  Mr. Beraud did not appeal this decision.34 

 
Mr. Beraud filed a new claim for headaches in 2004.35  Based on a new VA 

medical exam, the RO granted service connection effective on the date he filed his 
2004 claim.36  Mr. Beraud appealed, claiming that the appropriate effect date was 

                                                            
25 766 F.3d 1402 (Fed. Cir. 2014).  The Federal Circuit panel was split with Judge Lourie in dissent.  Id. at 1407-09.  
The Federal Circuit’s decision reversed a contrary CAVC panel determination.  See Beraud v. Shinseki, 26 Vet. 
App. 313 (2013).  Judge Bartley was in dissent on the panel.  Id. at 322-24 (Bartley, J., dissenting). 
26 Beraud, 766 F.3d at 1403. 
27 Id. 
28 Id. 
29 Id. 
30 Id. 
31 Beraud, 766 F.3d at 1403. 
32 Id. 
33 Id. 
34 Id.  Mr. Beruad also sought to reopen his 1985 claims in 1992 and 2002 but the RO determined that he had not 
submitted new and material evidence.  Id. at 1403-04. He did not appeal these decisions.  Id. 
35 Id. at 1404. 
36 Id. 
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the date on which he filed his claim in 1985.37  The Federal Circuit ultimately 
agreed. 

 
The issue focused on whether the 1985 claim remained pending for some 

reason.  In that regard, the court pointed to the duty imposed on VA by 38 C.F.R. § 
3.156(b).  That provision provides that “new and material evidence received prior 
to the expiration of the appeal period . . . will be considered as having been filed in 
connection with the claim which was pending at the beginning of the appeal 
period.”38  Thereafter, the court noted its earlier decision to the effect that 3.156(b) 
creates a mandatory obligation on VA to assess evidence submitted during the 
appeal period and, until it does, the claim remains pending.39  It thus seemed that 
Mr. Beraud was clearly correct that the 1985 claim remained pending. 

 
However, the government pointed to the RO’s 1990 decision and a different 

Federal Circuit precedent in arguing that even if the 1985 claim had remained 
pending, that claim was subsumed in the 1990 decision.40  Williams, the other case 
to which the government cited, had held that a decision later in time could cure a 
notice problem that had prevented that earlier case from being deemed 
adjudicated.41 

 
In Beraud, the Federal Circuit held that Bond controlled over Williams and, 

therefore, Mr. Beraud’s 1985 claim remained pending despite the RO’s 1990 
denial.42  The key rationale for this decision was that in Mr. Beraud’s case, unlike 
the situation the court addressed in Williams, the VA was under mandatory duty to 
take action, here to consider the evidence submitted within the appeal period.43  
Thus, it appears the court has taken the position that when there is a specific 
statutory or regulatory provision on point that imposes a duty on VA, Williams will 
not control. 

 
Berauld’s implications are uncertain, but potentially highly significant.  

Precisely what regulations will count sufficient to negate Williams?  How should a 
court assess that question?  I suspect that veterans’ advocates will assess their cases 
with a sharp eye to find situations in which claims can be revived.  Of course, it 
may be that this is an area that is unsettled enough that the Federal Circuit will 

                                                            
37 Id. 
38 38 C.F.R. § 3.156(b). 
39 Beraud, 766 F.3d at 1405 (citing Bond v. Shinseki, 659 F.3d 1362, 1367 (Fed. Cir. 2011)). 
40 Beraud, at 1405-06 (discussing Williams v. Peake, 521 F.3d 1348, 1351 (Fed. Cir. 2008)). 
41 Williams, 521 F.3d at 1350. 
42 Beraud, 766 F.3d at 1404-06. 
43 Id. at 1406. 
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revisit it sooner rather than later.  Both that court and the CAVC issued split 
decisions in Beraud.44  And the disagreement has continued.45  Only time will tell.   
 

Rating Issues 
 

In Johnson v. McDonald, the Federal Circuit considered whether 38 C.F.R. § 
3.321(b)(1) provided for a referral for an extraschedular rating “based on multiple 
disabilities, the combined effect of which is exceptional and not captured by 
schedular evaluations” or only based on a single disability.46  Reversing an en banc 
CAVC decision,47 the Federal Circuit held that “[t]he plain language of § 
3.321(b)(1) provides for referral for extra-schedular consideration based on the 
collective impact of multiple disabilities.”48  Johnson is a significantly important 
decision on a practical level. 
 

Issue Exhaustion 
 

A significant – and current – issue in veterans law concerns the situations in 
which a claimant will be deemed to be precluded from presenting an issue to a 
court or the Board because they have failed to present it to another body.  The 
courts term this concept “issue exhaustion.” The Federal Circuit decided three 
cases concerning issue exhaustion in a relatively few months from mid-2015 
through March 2016:  Scott v. McDonald;49 Bozeman v. McDonald;50 and Dickens 
v. McDonald.51 
 

As stated in Bozeman and Dickens: 
 

In Scott v. McDonald, we outlined the three scenarios in 
which the invocation of issue exhaustion is appropriate:  
(1) the veteran, on an appeal from the RO to the Board, 
fails to identify errors made by the RO either by stating 

                                                            
44 Beraud, 766 F.3d at 1407 (Lourie, J., dissenting); Beraud, 26 Vet. App. at 322 (Bartley, J., dissenting). 
45 See Mitchell v. McDonald, 27 Vet.App. 431 (2015).  This case was almost identical to Beraud other than the fact 
that the new and material evidence submitted during the appeal period was actually in the RO’s possession.  Id. at 
437.  The majority of the CAVC easily found Beraud controlling.  Id.  Judge Kasold filed a strong dissent arguing 
for the Federal Circuit to revisit Beraud.  Id at. 441-46 (Kasold, J., dissenting). 
46 Johnson, 762 F.3d at 1363. 
47 Johnson v. Shinseki, 26 Vet.App. 237 (2013) (en banc).  I discussed this decision in an earlier writing.  See Allen, 
Veterans Law 2010-2013, supra note 3, at 30-31. 
48 Johnson, 762 F.3d at 1365. 
49 789 F.3d 1375 (Fed. Cir. 2015). 
50 No. 2015-7020 (Fed. Cir. Mar. 1, 2016). 
51 No. 2015-7022 (Fed. Cir. Mar. 1, 2016). 
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that all issues in the statement of the case are being 
appealed or by specifically identifying the issues being 
appealed; (2) the veteran raises an argument for the first 
time on appeal to the Veterans Court and the Veterans 
Court determines that the VA’s institutional interests 
outweigh the interests of the veteran under the balancing 
test set forth in Maggitt; and (3) the veteran raises an 
argument for the first time on appeal to this court and we 
do not consider it because we lack jurisdiction to hear 
arguments that have not been addressed by or presented 
to the Veterans Court.  789 F.3d 1375, 1378-80 (Fed. Cir. 
2015).52 
 

In Scott, the Federal Circuit made clear that “[w]hile the requirement of 
exhaustion is relatively strict in proceedings before the Veterans Court, we have 
concluded that the non-adversarial nature of proceedings before the VA mandates a 
less strict requirement, . . . .”53  After canvassing the relevant case law (and other 
authorities), the Federal Circuit concluded that courts (and the Board) needed to 
liberally construe the veteran’s pleadings before the agency both as to substantive 
and procedural issues.54  However, the court went on to state that those authorities 
“do not go so far as to require the Veterans Court to consider procedural objections 
that were not raised, even under a liberal construction of the pleadings.”55  Leaving 
no doubt, the court concluded: “absent extraordinary circumstances not apparent 
here, we think it is appropriate for the Board and the Veterans Court to address 
only those procedural arguments specifically raised by the veteran, though at the 
same time giving the veteran’s pleadings a liberal construction.”56   

 
 The Federal Circuit applied those principles in Bozeman and Dickens.  In 
Bozeman, the court determined that the veteran had, in fact, raised the issue in 
question before the Board and that the CAVC had “erroneously expanded the legal 
definition of issue exhaustion to apply to a claimant’s citation of additional record 
evidence in support of his previously raised claim for an earlier effective date.”57  
In contrast, in Dickens, the claimant’s duty to assist argument was not raised before 
the Board (even with a liberal reading of the relevant “pleadings”) despite the 

                                                            
52 Bozeman, at slip op. 6; Dickens, at slip op. 4. 
53 789 F.3d at 1378-80. 
54 Id.  
55 Id.  
56 Id.  
57 Bozeman, No. 2015-7020, slip op. at 6. 
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opportunity she had to do so.  This made the application of issue exhaustion 
principles appropriate.58 
 
 It seems clear that the Federal Circuit and the CAVC will continue to wrestle 
with the application of issue exhaustion in the future.  And it should not be lost on 
readers that this complex legal doctrine is most certainly a trap for the unwary, 
particularly when one considers the “non-adversarial” nature of the administrative 
system. 
 

Medical Evidence Matters 
 

Given the nature of the disability compensation focus of the veterans’ 
benefits system, it is by no means surprising that the evaluation of medical 
evidence is a critical question on which the Federal Circuit weighs in.  
Developments during the period under review bear out that point.   

 
One important consideration that runs through several decisions is when the 

VA is required and/or allowed to order a medical examination for a veteran.  Of 
course, the elephant in the room is the widespread belief among the veteran 
community that the VA will often “develop to deny,” that is order medical exams 
in order to obtain a report on which it may deny a claim.  The CAVC has long held 
that the VA may not seek evaluations in order to “obtain evidence against an 
appellant’s case.”59  Interestingly, the Federal Circuit recently stated that it “need 
not decide whether this case-law [limiting the development of adverse evidence] 
reflects a correct interpretation of the statute.”60  The fact that this fundamental 
point remains unresolved is concerning. 

 
The Federal Circuit also addressed the VA’s decision to order a medical 

examination in Herbert v. McDonald.61 The veteran in Herbert sought service-
connection for PTSD.62 The legal issue the Federal Circuit confronted dealt with 
the appropriateness of the Board’s decision to order an additional medical 
examination to address Mr. Herbert’s claim.63  The court began by noting that 38 
U.S.C. § 5103A(d)(1) provides that the VA should obtain a medical exam when “it 

                                                            
58 Dickens, No. 2015-7022, slip op. at 4-5. 
59 See, e.g., Mariano v. Principi, 17 Vet.App. 305, 312 (2003). 
60 Haynes v. Shinseki, 524 Fed.Appx. 690, 693 (Fed. Cir. 2013).  The court reached this conclusion because it found 
in the case under review that the exam at issue was “necessary to make a decision on a claim” under 38 U.S.C. § 
5103A(d)(1) and 38 C.F.R. § 3.159(c)(4).  Id. at 693-94. 
61 791 F.3d 1364 (Fed. Cir. 2015). 
62 Id. at 1364-65. 
63 Id. at 1366. 
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is necessary to make a decision on the claim.”64  The Federal Circuit noted that in 
certain circumstances getting an exam is mandatory, but that fact does not mean 
that in other circumstances the VA lacks discretion to do so.65  This was a case in 
which that discretion was appropriately exercised.66  The full impact of this 
decision is somewhat skewed, however, because in this case the matter was at the 
Board after a JMR that provided, in part, that the VA could seek additional 
evidence on remand should it determine such evidence was necessary to resolve 
the claim.67  Thus, the discretion the Board possessed under law was augmented by 
the parties’ agreement.  It is also worthy of note that the Federal Circuit endorsed 
the CAVC’s decision in Douglas v. Shinseki68 to the effect that the VA has the 
affirmative duty to collect evidence even if that yields negative evidence so long as 
it “does so in an impartial, unbiased, and neutral manner.”69 

 
On a related note, a major issue in veterans law and practice is the extent to 

which the administrative process is, in fact, “non-adversarial.”  This basic question 
raises points concerning the responsibilities and rights of veterans to test evidence 
– including medical evidence.  An important starting point is Parks v. Shinseki.70 In 
Parks, the Federal Circuit held that the rebuttable presumption of regularity applies 
to the VA’s selection of medical examiners.71  As the court stated, “[v]iewed 
correctly, the presumption is not about the person or the job title; it is about the 
process.”72  Thus, one could not say categorically the selection of a nurse 
practitioner in the case on appeal was inappropriate.73  Instead, it was the 
responsibility of the claimant to submit evidence or argument that the examiner is 
not qualified, therefore rebutting the presumption of regularity.74  Given this 
obligation, it is likely that veteran’s advocates will continue to push for greater 
opportunities to obtain information in the administrative process. 

 
Efforts to Address the Backlog 

 
Finally, the Federal Circuit recently heard argument on a series of petitions 

challenging aspects of the VA’s Notice of Final Rulemaking, “Standard Claims 

                                                            
64 Id. at 1366-67. 
65 Id. 
66 Id. 
67 Id. at 1365. 
68 23 Vet.App. 19, 25-26 (2009). 
69 Herbert, 791 F.3d at 1367 (quoting Douglas, 23 Vet.App. 25-26). 
70 716 F.3d 581 (Fed. Cir. 2013).   
71 Parks, 716 F.3d at 585. 
72 Id. 
73 Id. 
74 Id. 
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and Appeals Forms, 79 Fed. Reg. 57660 (September 25, 2014).  Of course, as of 
this writing, the Federal Circuit has yet to opine on the rulemaking, but the issue 
the rulemaking was designed to address, the claims backlog, raises questions 
beyond the procedural issues addressed in the various petitions pending before the 
court to include additional efforts that might alleviate the claims crunch. 
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Before LOURIE, O’MALLEY, and CHEN, Circuit Judges. 
Opinion for the court filed by Circuit Judge O’MALLEY. 

Dissenting opinion filed by Circuit Judge LOURIE. 
O’MALLEY, Circuit Judge. 
 Leonard Beraud challenges a U.S. Court of Appeals 
for Veterans Claims (“Veterans Court”) judgment affirm-
ing a Board of Veterans Appeals (“the Board”) decision.  
That Board decision set the effective date for Beraud’s 
service connected disability award at August 27, 2004.  
Beraud claims the effective date should be in 1985, when 
he first filed his disability claim.  The Board found that 
Beraud’s 1985 claim for service connection became final 
upon final denial of an identical claim in 1990.  Because 
the Department of Veterans Affairs (“VA”) failed to de-
termine whether evidence Beraud timely submitted after 
the decision on the 1985 claim was new and material 
under 38 C.F.R. § 3.156(b) (2014), however, that initial 
claim remained pending, despite the subsequent final 
decision.  We therefore reverse and remand for further 
proceedings consistent with this opinion. 

BACKGROUND 
 Beraud served on active duty in the U.S. Navy from 
July 1974 to July 1977, and thereafter served in the naval 
reserves until May 1988.   
 On March 23, 1985, Beraud filed a claim with a VA 
Regional Office (“RO”) for, inter alia, a headache disorder 
described as “headaches by forehead over right eye,” 
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allegedly resulting from head trauma while on active 
duty.  J.A. 30, 113.  On November 12, 1985, the RO sent 
Beraud a letter, informing him that it was having difficul-
ty finding his service medical records and requesting that 
he identify his reserve units so that it could obtain records 
from them (“November 12 letter”).   
 On November 29, 1985, before Beraud responded to 
the RO’s request, the RO issued a rating decision denying 
his claim, explaining that, although the records before it 
documented complaints of headaches, those records 
showed no evidence of a chronic headache disorder.  The 
RO informed him of the decision and of his appellate 
rights on December 9, 1985.   
 Although Beraud did not appeal this decision, on 
December 16, 1985, he responded to the RO’s November 
12 letter, indicating the location of his additional service 
medical records (“December 1985 letter”).  The RO never 
responded to the letter. 
 On December 29, 1989, Beraud asked the RO to 
reopen his previously denied claim for headaches.  The 
RO reopened the claim, but denied that claim on the 
merits on February 12, 1990, finding that Beraud did not 
incur the headache disorder, or aggravation thereof, 
during his period of service (“1990 Decision”).  The RO did 
not refer to Beraud’s December 1985 letter, nor did it 
mention the medical records that were the subject of the 
letter.  Beraud did not appeal the 1990 Decision. 

Beraud again asked the RO to reopen his claim in 
1992 and 2002, but the RO denied both requests because 
it found that he had not submitted new and material 
evidence justifying a reopening.   

On August 27, 2004, Beraud submitted to the RO an 
informal claim for disability compensation for the same 
headache disorder.  In evaluating his claim, the VA 
considered a November 2004 VA medical opinion stating 
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that his headaches are attributable to a head injury he 
sustained during active duty in 1975.  Based on this 
evidence, the RO granted Beraud service connection for 
migraine headaches in a December 2004 rating decision.  
The RO assigned him a fifty percent disability rating, 
effective August 27, 2004, the date Beraud submitted the 
informal claim.   

Beraud appealed the December 2004 decision, assert-
ing that the effective date for his award should have been 
the date he initially filed his claim for a headache disor-
der in 1985.  In December 2010, the Board denied Be-
raud’s appeal, finding that the decision on his initial 
claim in 1985 and the subsequent 1990 Decision denying 
the identical claim were final.  The Board also noted that 
Beraud’s claims in 1992 and 2002 were now final, and 
that the VA had received no other communication indicat-
ing an intent to apply for disability compensation for a 
headache disorder until August 2004.  Therefore, the 
Board determined that Beraud could not obtain an effec-
tive date for his award earlier than August 27, 2004.   

Beraud appealed to the Veterans Court, arguing that 
his initial claim was not final because the VA never 
determined whether the medical records Beraud referred 
to in his December 1985 letter constituted new and mate-
rial evidence under 38 C.F.R. § 3.156(b).  According to 
Beraud, that new evidence gave rise to a pending, unad-
judicated claim.  See Beraud v. Shinseki, 26 Vet. App. 313, 
317–18 (2013). 

Though the panel majority affirmed the Board deci-
sion, it first acknowledged that VA regulations and prece-
dent make clear that a claim remains pending until the 
VA renders a final decision.  Id. at 318.  It also noted that, 
when the VA receives new and material evidence within 
the one-year appeal period after it issues a rating deci-
sion, it “must readjudicate the claim and failure to do so 
may render the claim pending and unadjudicated.”  Id.  



BERAUD v. MCDONALD 5 

Citing this court’s holding in Williams v. Peake, 521 
F.3d 1348, 1351 (Fed. Cir. 2008), however, the majority 
stated that a “subsequent final adjudication of a claim 
which is identical to a pending claim that has not been 
finally adjudicated terminates the pending status of the 
earlier claim.”  Beraud, 26 Vet. App. at 318–19.  The 
majority thus concluded that, even if Beraud’s initial 
claim remained pending because the VA had not made the 
required § 3.156(b) determination, the 1990 Decision 
nevertheless terminated the pendency of that claim.  Id. 
at 320.  In reaching this conclusion, the majority also 
presumed that, in making the 1990 Decision, the VA 
considered all relevant evidence, including the records 
Beraud referred to in his December 1985 letter.  Id. at 320 
n.4. 

According to the dissent, however, because the VA 
never determined whether those medical records consti-
tuted new and material evidence under § 3.156(b), the 
initial claim remained pending despite the 1990 Decision.  
Id. at 322.  The dissent argued that Williams is inapplica-
ble because, here, a specific regulation—38 C.F.R.  
§ 3.156(b)—“requires continued pendency of a claim, even 
where there is a subsequent final denial, if the evidence 
has not been considered by the adjudicating or appellate 
body.”  J.A. 17.  Indeed, the dissent noted that the medical 
records which the RO said it needed in 1985 “appear to be 
yet unobtained.”  Id. at 322. 

DISCUSSION 
This court reviews the Veterans Court’s legal deter-

minations de novo.  Rodriguez v. Peake, 511 F.3d 1147, 
1152 (Fed. Cir. 2008).  Under 38 U.S.C. § 7292(d)(2) 
(2012), except to the extent that an appeal presents a 
constitutional issue, this court may not review a challenge 
to a factual determination or the application of law to fact.   

In pertinent part, § 3.156(b) states that “[n]ew and 
material evidence received prior to the expiration of the 
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appeal period . . . will be considered as having been filed 
in connection with the claim which was pending at the 
beginning of the appeal period.”  A veteran generally has 
one year from the mailing date of the notice of a Board 
determination to appeal.  38 U.S.C. § 7105(b)(1) (2012).   

This court held in Bond v. Shinseki, 659 F.3d 1362, 
1367 (Fed. Cir. 2011), that § 3.156(b) requires the VA to 
“assess any evidence submitted during the relevant period 
and make a determination as to whether it constitutes 
new and material evidence relating to the old claim.”  
Relying on this court’s decision in Bond, Beraud asserts 
that, because the VA failed to determine whether the 
medical records Beraud identified in his December 1985 
letter constituted new and material evidence under  
§ 3.156(b), his initial claim remains pending despite the 
1990 Decision.    

The government responds that Bond is inapplicable 
here because it did not concern the effect of a subsequent 
final decision on a claim identical to a prior pending 
claim.  Specifically, the government asserts that nothing 
in Bond stands for the proposition that the VA’s failure to 
make a § 3.156(b) determination vitiates the finality of 
the 1990 Decision, which Beraud did not appeal.  Instead, 
the government suggests that our earlier decision in 
Williams trumps Bond, and controls the outcome of this 
case.  We disagree. 

In Bond, the VA awarded a veteran service connection 
for posttraumatic stress disorder.  659 F.3d at 1363.  
Within one year of that award, the veteran requested an 
increased rating based on additional medical records he 
had obtained.  Id.  The VA regarded the later request as a 
new claim.  Id.  Thus, while the VA awarded the veteran a 
higher rating, it did so with an effective date that corre-
sponded to his second claim.  Id. at 1364–65.  The veteran 
argued before the Veterans Court that the effective date 
should have been the date of his initial claim because the 
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decision thereon never became final, as the VA never 
determined whether the medical records he submitted 
were new and material under § 3.156(b).  Id.  The Veter-
ans Court disagreed, finding that the VA did not need to 
make that determination because it treated his submis-
sion as a new claim, which then became final.  Id.  This 
court reversed, holding that § 3.156(b) requires the VA to 
determine whether subsequently submitted materials 
constituted new and material evidence relating to an 
earlier claim, regardless of how the VA characterizes that 
later submission of evidence.  Id. at 1368.  We reasoned 
that the VA’s characterization of Bond’s submission as a 
new claim did not “foreclose the possibility that [the 
submission] may have also contained new and material 
evidence pertaining to” the initial claim.  Id.  

In Williams, the VA denied a veteran’s application for 
service connection for a nervous condition, but failed to 
notify the veteran of its decision.  521 F.3d at 1349.  When 
the VA denied another claim that the veteran subsequent-
ly filed for the same disability, it did inform him of that 
decision.  Id.  The veteran did not appeal, but when he 
later petitioned to reopen the claim, the VA denied his 
request.  Id.  He appealed to the Board, which ruled in his 
favor and awarded him service connection effective as of 
the date he petitioned to reopen the claim, rather than 
the date of his original application.  Id.  The veteran 
appealed to the Veterans Court, asserting that the Board 
should have granted him the date of his initial claim as 
the effective date because the claim remained pending in 
light of the VA’s failure to notify him of its decision there-
on.  Id.  Both the Veterans Court and this court disagreed, 
reasoning that the VA’s final decision denying his second 
claim terminated the pending status of his initial claim, 
and thus upheld the Board’s decision.  Id. at 1350–51. 

Williams does not control the outcome here because it 
did not involve the submission of new evidence within the 
one-year appeal period or the VA’s obligations under  
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§ 3.156(b).  The government cites various authorities 
supporting the proposition in Williams that a subsequent 
final adjudication on an identical claim terminates the 
pendency of a prior claim, but none involve the effect of 
such a subsequent decision on the VA’s substantive duties 
under § 3.156(b).   

In Williams, we concluded that a later final determi-
nation of which a veteran received notice could cure the 
VA’s failure to provide notice of an earlier determination, 
thereby allowing the earlier claim to become final.  In 
reaching that conclusion, we expressly noted that no 
statute or regulation required a contrary conclusion.  521 
F.3d at 1350.  We also reasoned that, because the veteran 
ultimately received the notice to which he claimed enti-
tlement, the veteran understood how his claim was ulti-
mately resolved, thereby lessening any prejudice to him.  
Here, in contrast, the VA was under an express regulato-
ry obligation to make a determination regarding the 
character of the new evidence Beraud submitted and has, 
to this day, not done so.  As we made clear in Bond, the 
VA’s obligations under § 3.156(b) are not optional.  While 
the government effectively cured the notice problem in 
Williams, the VA has never made the determination its 
own regulations impose upon it here.  We cannot, as the 
government requests, simply allow the VA to skirt its 
regulatory obligations by revisiting a disability determi-
nation based, yet again, on an incomplete record.  To do so 
would strip § 3.156(b) of any significance.1  We decline to 
extend Williams to these circumstances. 

1  The fact that Beraud could have appealed the 
1990 Decision does not obviate this concern.  Nothing 
about the 1990 Decision cured the VA’s failure to fulfill its 
obligations under § 3.156 and nothing in that decision 
informed Beraud that his missing service medical records 
were ever considered for any purpose.  Imposing such a 
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We also reject the government’s assertion that the 
Veterans Court was correct to presume that the VA 
considered all relevant evidence, including the medical 
records Beraud identified in his December 1985 letter, 
when it made its 1990 Decision.  Though such a general 
presumption applies where the record before the VA is 
complete and there is no statutory or regulatory obliga-
tion that would be thwarted by application of the pre-
sumption, in Bond we unambiguously rejected that pre-
presumption in circumstances, like here, where there is 
no indication that the VA made its required determina-
tion under § 3.156(b).  659 F.3d at 1368.  We did so in 
Bond in light of 38 U.S.C. § 7104(d)(1) (1996), which 
requires that the Board include in any decision a “written 
statement of the Board’s findings and conclusions, and 
the reasons or bases for those findings and conclusions, on 
all material issues of fact and law presented on the rec-
ord.”  659 F.3d at 1368.  To apply the presumption the 
government urges would “effectively insulate the VA’s 
errors from review whenever it fails to fulfill an obliga-
tion, but leaves no firm trace of its dereliction in the 
record.”  Id.  This is particularly true where the govern-
ment asks us to indulge a presumption that the VA con-
sidered records it never obtained.  We reaffirm that, 
under § 3.156(b), the VA must provide a determination 
that is directly responsive to the new submission and 
that, until it does so, the claim at issue remains open. 

burden on the veteran solely to excuse the VA from ful-
filling its obligations is particularly unjustified in light of 
this court’s repeated acknowledgement of the “claimant-
friendly [nature] of this adjudicatory system” that has 
been “established for veterans’ benefits.”  Sprinkle v. 
Shinseki, 733 F.3d 1180, 1189 (Fed. Cir. 2013); Bonner v. 
Nicholson, 497 F.3d 1323, 1331 (Fed. Cir. 2007) (noting 
the “obligatory veteran-friendly position of the law gov-
erning veterans’ claims”). 
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The government asks this court to allow the VA to 
terminate a claim when it makes a subsequent adjudica-
tion even if it failed to fulfill its duty under  
§ 3.156(b)—a duty the government concedes is not a 
substantial administrative burden on the VA.  Oral Arg. 
at 19:42–20:20, available at http://oralarguments.cafc.usc- 
ourts.gov/default.aspx?fl=2013-7125.mp3 (“No, [the 
§ 3.156(b) determination] would not be an extreme burden 
on the VA.”).  In light of Bond and the unambiguous 
obligations dictated by § 3.156(b), we decline to do so.   

CONCLUSION 
Because the VA never determined whether the medi-

cal records Beraud referred to in his December 1985 letter 
constituted new and material evidence, as required by 
§ 3.156(b), his 1985 claim remains pending.  We reverse 
and remand for further proceedings consistent with this 
opinion.   

REVERSED AND REMANDED 
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LOURIE, Circuit Judge, dissenting. 
I respectfully dissent from the panel majority’s deci-

sion to reverse the decision of the Veterans Court, which 
affirmed the decision of the Board that held that Beraud 
was not entitled to an effective date prior to August 27, 
2004, for service connection for migraine headaches.  See 
Beraud v. Shinseki, 26 Vet. App. 313 (2013).  Because I 
believe that the Veterans Court did not err in its interpre-
tation of our prior case law, I would affirm the decision of 
the Veterans Court. 

Our jurisdiction to review decisions of the Veterans 
Court is limited by statute.  38 U.S.C. § 7292.  We gener-
ally lack jurisdiction to review challenges to the Board’s 
factual determinations or to any application of law to fact.  
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See, e.g., Johnson v. Derwinski, 949 F.2d 394, 395 (Fed. 
Cir. 1991).  Our jurisdiction in this case is limited to 
review of whether the Veterans Court properly interpret-
ed this court’s holdings in Williams v. Peake, 521 F.3d 
1348 (Fed. Cir. 2008), and Bond v. Shinseki, 659 F.3d 
1362, 1367 (Fed. Cir. 2011), in the context of 38 C.F.R. 
§ 3.156(b).  In my view, Williams is not undermined by 
Bond, and Williams should control in this case. 

In Williams, we determined that an initial claim re-
mained pending due to a lack of notice that the claim was 
disallowed, but we held that final adjudication of an 
identical second claim terminated the initial claim.  521 
F.3d at 1349–50.  We held that “a subsequent final adju-
dication of a claim which is identical to a pending claim 
that had not been finally adjudicated terminates the 
pending status of the earlier claim.”  Id. at 1351.  We 
reasoned that the “notice given that the later claim has 
been disallowed informs the veteran that his claim for 
service connection has failed,” and “[t]his notice affords 
the veteran the opportunity for appeal to the [Board], and 
if necessary to the Veterans Court and this court.”  Id. 

Although Williams did not concern finality in the con-
text of § 3.156(b), there is no reason to limit Williams to 
cases involving notice errors, and our cases have not 
limited Williams in such a way.  See Charles v. Shinseki, 
587 F.3d 1318, 1323 (Fed. Cir. 2009) (holding that in the 
context of § 3.156(b), an original claim that remains 
unadjudicated as a result of evidence submitted within 
one year of the original claim is not rendered final as a 
result of an identical later-filed abandoned claim because, 
unlike in Williams, the later-filed abandoned claim has 
not been adjudicated on the merits); see also Jones v. 
Shinseki, 619 F.3d 1368, 1373 (Fed. Cir. 2010) (It is a 
“logical extension of Williams” that “[i]f a veteran has a 
claim pending in appellate status” due to the VA’s failure 
to issue a statement of the case, then “a decision by the 
Board denying a subsequent identical claim effectively 
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informs him that the earlier claim also has been disal-
lowed by the Board on appeal.”). 

In Bond, decided three years after Williams, we held 
that the VA was required to determine if a submission 
filed during the appeal period under § 3.156(b) constituted 
new and material evidence relating to a pending claim, 
even if that submission is also treated as an increased 
rating claim.  659 F.3d at 1367–68.  We recognized that 
“[b]ecause § 3.156(b) requires that the VA treat new and 
material evidence as if it was filed in connection with the 
pending claim, the VA must assess any evidence submit-
ted during the relevant period and make a determination 
as to whether it constitutes new and material evidence 
relating to the old claim.”  Id. at 1367.  We declined to 
presume that the VA considered and rejected evidence 
submitted by the veteran.  Id. at 1368.  But, unlike in 
Williams, Bond did not include a later claim whose reso-
lution terminated the initial claim. 

I would hold that the Veterans Court thus did not err 
in concluding that, under Williams, any pending, unadju-
dicated claim is terminated by a subsequent adjudication 
on the merits of the same claim.  The panel majority 
incorrectly holds that Bond “controls the outcome of this 
case.”  Maj. Op. at 6–8.  Bond undisputedly requires that 
the VA make a determination with respect to evidence 
under § 3.156(b), but nowhere does Bond either explicitly 
or implicitly carve out an exception to Williams for 
§ 3.156(b).  Bond does not involve a second claim that 
terminated an initial claim, and the final adjudication of 
an identical second claim is central to the finality holding 
in Williams.  In Bond, we declined to presume that the 
VA considered and rejected evidence submitted by the 
veteran, 659 F.3d at 1368, but that presumption can be 
applied in cases in which there is a subsequent final 
adjudication of an identical second claim.  That second 
claim gives the veteran the opportunity to raise the issue 
of evidence that was not previously considered. 
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The majority expresses the concern that affirming the 
Veterans Court would allow the VA to effectively disre-
gard the requirement of § 3.156(b).  Maj. Op. at 8.  That 
concern, however, is misplaced.  First, as previously 
noted, the veteran has the opportunity to have a second 
identical claim adjudicated.  Second, we have previously 
held that an alleged failure, in a final decision, to address 
all matters before the VA or to apply all applicable laws 
does not prevent the adjudication from becoming final.  
See Bingham v. Nicholson, 421 F.3d 1346, 1349 (Fed. Cir. 
2005) (holding that the Board’s failure to consider pre-
sumptive eligibility in an earlier adjudication of a claim 
did not vitiate the finality of that earlier decision).  In-
stead, the VA’s failure to consider all aspects of a claim 
“‘is properly challenged through a [clear and unmistaka-
ble error] motion.’”  Id. (quoting Andrews v. Nicholson, 
421 F.3d 1278, 1281 (Fed. Cir. 2005)); see also 38 U.S.C. 
§ 7111(a) (providing for revision of final decisions based 
upon clear and unmistakable error).   

Reversing here has the potential to reopen determina-
tions that were closed by final decisions that were adjudi-
cated on the merits.  Thus, for the foregoing reasons, I 
respectfully dissent from the panel majority’s decision 
reversing the decision of the Veterans Court. 
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Before LOURIE, SCHALL, and HUGHES, Circuit Judges. 
HUGHES, Circuit Judge.  

Owen M. Bozeman appeals from a final judgment of 
the United States Court of Appeals for Veterans Claims 
affirming a Board of Veterans’ Appeals decision denying 
Mr. Bozeman entitlement to an earlier effective date.  The 
Veterans Court invoked the doctrine of issue exhaustion 
and refused to consider Mr. Bozeman’s argument that the 
Board failed to consider relevant evidence contained in 
the record.  Because Mr. Bozeman’s argument was not a 
new legal argument raised for the first time on appeal, 
the use of issue exhaustion was improper.  Therefore, we 
vacate and remand.   

I 
Mr. Bozeman served on active duty in the United 

States Army from July 1967 until August 1970, including 
a one-year tour of duty in Vietnam.  In January 1993, 
Mr. Bozeman filed a claim for disability benefits with the 
United States Department of Veterans Affairs (VA) after 
spending six weeks at a VA Medical Center for treatment 
related to substance abuse.  In August 1993, the VA 
awarded Mr. Bozeman service-connected benefits for Post-
Traumatic Stress Disorder (PTSD), rated as 10 percent 
disabling, effective January 5, 1993.   

From 1998 to 2000, Mr. Bozeman’s condition deterio-
rated, at least in part due to his PTSD.  In 1998, Mr. 
Bozeman was awarded a 30 percent disability rating, 
which was increased to a 50 percent disability rating in 
1999.  In 2000, the VA denied Mr. Bozeman’s claim for an 
increased rating. 
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Mr. Bozeman underwent a VA Compensation and 
Pension Examination (C&P Exam) in 2002.  The examin-
er found that Mr. Bozeman’s PTSD symptoms “were not 
reported as problematic or numerous, or severe.”  J.A. 63.  
Rather, the examiner diagnosed Mr. Bozeman with pol-
ysubstance abuse and opined that “his impairments are, 
at least currently or recently, due to polysubstance 
abuse.”  Id.  Based on this examination, the Regional 
Office (RO) found Mr. Bozeman’s PTSD unchanged and 
denied an increase in rating.  Mr. Bozeman submitted a 
timely Notice of Disagreement (NOD) in March 2003. 

Mr. Bozeman was hospitalized from February 2003 to 
March 2003, and again from April 2004 to May 2004, due 
to “suicidal and homicidal thoughts[,] . . . nightmares, 
social isolation, mistrust of others and sleep disturbances 
with severe depression.”  Id. at 79.  In April 2004, the RO 
requested another C&P Exam, which was conducted in 
August 2005.  The examiner concluded that Mr. Bozeman 
suffered from “chronic PTSD symptomatology off and on 
for the last 25 years”; that his “history of substance abuse 
may be a secondary way of coping with stress related to 
Vietnam”; and that he would have “difficul-
ty . . . work[ing] in gainful employment, because of his 
PTSD symptoms as well as the underlying anger and 
hostility.”  Id. at 77. 

In February 2006, Mr. Bozeman’s disability rating for 
PTSD was increased to 70 percent, effective July 1, 2004.  
Mr. Bozeman appealed, seeking an earlier effective date.  
The RO issued a rating decision in August 2006, assign-
ing a 70 percent rating for PTSD effective February 24, 
2003, awarding a temporary 100 percent disability rating 
for the hospitalization from April 2004 to July 2004, 
assigning a 70 percent disability rating from July 2004, 
and awarding Mr. Bozeman entitlement to individual 
unemployability, effective February 24, 2003.    
Mr. Bozeman appealed, and in January 2012, the Board 
denied his claims for entitlement to a rating in excess of 
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50 percent prior to February 24, 2003, and entitlement to 
a rating in excess of 70 percent after February 24, 2003, 
but granted a disability rating of 100 percent, effective 
November 22, 2010.   

Mr. Bozeman appealed to the Veterans Court, and in 
January 2013 the parties entered into a joint motion for 
remand (JMR) after agreeing that the Board failed to 
provide an adequate statement of its reasons and bases 
for its decision.  The JMR instructed that “[o]n remand, 
Appellant is entitled to submit additional evidence and 
argument in support of his claim . . . and VA is obligated 
to conduct a critical examination of the justification for its 
decision.”  J.A. 105.  On remand, Mr. Bozeman’s repre-
sentative submitted a brief on his behalf reiterating the 
terms of the JMR and asking the Board, “based upon the 
previously advanced arguments, and cumulative weight of 
the evidence[,]” to comply with the Veterans Court’s order 
“and for further action consistent with the discussion 
contained in the [JMR].”  Id. at 5.   

In May 2013, the Board again denied entitlement to a 
rating in excess of 50 percent for PTSD prior to February 
24, 2003, finding that “[t]he most competent and credible 
evidence of record indicates that [Mr. Bozeman’s] service-
connected PTSD was not producing or nearly approximat-
ing occupational and social impairment with deficiencies 
in most areas, or total occupational and social impairment 
prior to February 24, 2003.”  Id. at 120.   

Mr. Bozeman again appealed to the Veterans Court, 
arguing that the Board failed to address relevant, materi-
al evidence contained in the 2005 examination report—
i.e., that Mr. Bozeman’s history of substance abuse may 
be a way of coping with his PTSD—which contradicts the 
2002 examination report relied upon by the Board in its 
decision.  The Veterans Court, after finding that the JMR 
did not limit the scope of the Board’s review on remand, 
invoked the doctrine of issue exhaustion because 



BOZEMAN v. MCDONALD 5

Mr. Bozeman failed to raise this argument on the previ-
ous appeal, in connection with the JMR, or before the 
Board on remand.  Specifically, the court concluded that 
the “VA’s interest in having a fair and full opportunity to 
consider all theories relevant to Mr. Bozeman’s appeal 
outweighs his interest in having his argument heard for 
the first time on appeal,” therefore, “the interest of judi-
cial efficiency weighs in favor of invoking the exhaustion 
doctrine in this matter.”  J.A. 7.  On October 29, 2014, the 
Veterans Court denied Mr. Bozeman’s motion for single 
judge reconsideration, and entered judgment.   

Mr. Bozeman appeals.  We have jurisdiction under 38 
U.S.C. § 7292(a), (c).  

II 
We may set aside a Veterans Court decision only 

when it is “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with the law.”  Id. at 
§ 7292(d)(1)(A).   

As we explained in Maggitt v. West, when Congress 
has not mandated the exhaustion of administrative 
remedies, exhaustion is generally a matter of judicial 
discretion.  202 F.3d 1370, 1377 (Fed. Cir. 2000).  Thus, 
the Veterans Court may hear arguments raised for the 
first time, but “it is not compelled to do so in every in-
stance.”  Id.  Because the decision to invoke the doctrine 
of issue exhaustion is a discretionary one, its application 
is largely a matter of application of law to fact, a question 
over which we lack jurisdiction.  Cook v. Principi, 353 
F.3d 937, 939 (Fed. Cir. 2003) (“This court is limited by its 
jurisdictional statute and, absent a constitutional issue, 
may not review challenges to factual determinations or 
challenges to the application of a law or regulation to 
facts.”).  But to the extent that the issue raised involves 
solely a legal interpretation, we possess jurisdiction.   
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In Scott v. McDonald, we outlined the three scenarios 
in which the invocation of issue exhaustion is appropriate: 
(1) the veteran, on an appeal from the RO to the Board, 
fails to identify errors made by the RO either by stating 
that all issues in the statements of the case are being 
appealed or by specifically identifying the issues being 
appealed; (2) the veteran raises an argument for the first 
time on appeal to the Veterans Court and the Veterans 
Court determines that the VA’s institutional interests 
outweigh the interests of the veteran under the balancing 
test set forth in Maggitt; and (3) the veteran raises an 
argument for the first time on appeal to this court and we 
do not consider it because we lack jurisdiction to hear 
arguments that have not been addressed by or presented 
to the Veterans Court.  789 F.3d 1375, 1378–80 (Fed. Cir. 
2015).  We affirmed the Veterans Court’s invocation of 
issue exhaustion under the second scenario.  Id. at 1381.  

Here, the Veterans Court found that Mr. Bozeman 
raised an argument for the first time on appeal and thus 
invoked issue exhaustion under the second scenario 
outlined above. However, we conclude that the Veterans 
Court has erroneously expanded the legal definition of 
issue exhaustion to apply to a claimant’s citation of addi-
tional record evidence in support of his previously raised 
claim for an earlier effective date.  There is no dispute 
that Mr. Bozeman sufficiently preserved his claim of 
entitlement to an earlier effective date for his PTSD 
claim.  The mere citation of evidence already contained in 
the record to further support that claim is not a new legal 
argument for purposes of issue exhaustion.  Thus, the 
Court’s decision to invoke issue exhaustion rested on an 
erroneous legal interpretation of the doctrine.   

Mr. Bozeman continuously argued that, based on the 
record, he was entitled to an earlier effective date.  That 
he did not specifically cite the 2005 examination report 
until the second appeal does not transform his earlier 
effective date claim into a new legal argument.  This is 
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particularly true because the joint motion for remand did 
not limit the Board’s review on remand but specifically 
instructed the Board to “conduct a critical examination of 
the justification for its decision.”  J.A. 105.  And, on 
remand, Mr. Bozeman requested that the Board consider 
the “cumulative weight of the evidence.”  Id. at 5.  Conse-
quently, an argument that the Board failed to consider 
evidence contained in the record, which supports a veter-
an’s established legal claim, should not be considered a 
new legal argument raised for the first time on appeal.1   

Of course, just because an argument is based on evi-
dence already in the record does not mean that it can 
never be subject to the doctrine of issue exhaustion.  A 
new legal argument raised for the first time on appeal, 
even if based on already established evidence, can be 
subject to the issue exhaustion requirement.  That is 
largely a decision for the Veterans Court.  Here, however, 
we narrowly conclude that issue exhaustion cannot be 
invoked to bar citation of record evidence in support of a 
legal argument that has been properly preserved for 
appeal.   

Accordingly, we vacate the decision of the Veterans 
Court and remand for further proceedings consistent with 
this opinion. 

VACATED AND REMANDED 

                                            
1  We offer no opinion as to whether or not the Board 

did, in fact, fail to consider relevant evidence contained in 
the record. 
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PROST, Circuit Judge. 
This is an appeal from the United States Court of Ap-

peals for Veterans Claims (“Veterans Court”).  Cerise 
Checo initially sought an increased disability rating for a 
back injury, which the Board of Veterans’ Appeals denied 
on July 6, 2011.  However, Ms. Checo was homeless and 
unable to obtain mail until October 6, 2011, when she 
finally received a copy of the adverse decision.  She even-
tually filed her Notice of Appeal (“NOA”) 33 days late.  
The Veterans Court concluded that Ms. Checo’s NOA was 
untimely and that she failed to show why her homeless-
ness warranted equitable tolling.  See Checo v. Shinseki, 
26 Vet. App. 130, 135 (2013).  

We conclude that the Veterans Court (1) used an in-
appropriate due diligence standard; and (2) erred in 
determining that Ms. Checo’s homelessness did not cause 
a 91-day delay in her filing.  Therefore, we vacate the 
Veterans Court’s dismissal of Ms. Checo’s appeal and 
remand this case for further proceedings.  

I.  BACKGROUND AND PROCEDURAL HISTORY 
Ms. Checo initially filed a claim seeking an increased 

disability rating for lumbosacral spinal stenosis, including 
disk bulges at the L3-L4 and L5-S1 vertebrae, which is 
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currently rated at a 20% disability.  On July 6, 2011, the 
Board of Veterans’ Appeals issued a decision denying her 
request.  Ms. Checo was homeless at that time, residing in 
shelters and temporary housing without the ability to 
receive mail.  On September 27, 2011, Ms. Checo contact-
ed the Department of Veterans Affairs (“VA”) to provide a 
new address, and she received a copy of the adverse 
decision on October 6, 2011—after 91 days of the 120-day 
filing period under 38 U.S.C. § 7266 had passed.  On 
December 7, 2011, Ms. Checo filed an NOA of the deci-
sion, 33 days after the expiration of the 120-day period.  
In the NOA, she wrote: “Due to economic hardship, I’ve 
been homeless for extensive periods of time since July 
2009, residing in shelters and temporary housing.  During 
this time, I was unable to receive mail and did not learn 
about the hearing and subsequent decision until” a copy of 
the decision was mailed to her in October 2011.  J.A. 9.  

Under Bove v. Shinseki, the Clerk of the Veterans 
Court may identify late appeals and issue show cause 
orders for why these appeals should not be dismissed.  See 
25 Vet. App. 136, 140-43 (2011).  Pursuant to this policy 
and before any substantive briefing occurred, the Clerk of 
the Veterans Court ordered the Secretary to file a re-
sponse discussing whether the circumstances in Ms. 
Checo’s case warranted the equitable tolling of the 120-
day judicial appeal period.1   

In its response, the Secretary noted that “it appears 
that [Ms. Checo’s] homelessness was due to circumstances 
beyond her control.”  J.A. 20.  The Secretary also stated 

1 “As a general matter, equitable tolling pauses the 
running of, or ‘tolls,’ a statute of limitations when a 
litigant has pursued his rights diligently but some ex-
traordinary circumstance prevents him from bringing a 
timely action.”  Lozano v. Montoya Alvarez, No. 12-820, 
2014 WL 838515, at *6 (U.S. Mar. 5, 2014). 
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that Ms. Checo’s homelessness “would have delayed her 
filing of her NOA.”  Id. at 20-21. 

After the Veterans Court accepted the Secretary’s 
concession that Ms. Checo’s homelessness qualified as an 
extraordinary circumstance, it ruled that Ms. Checo 
nonetheless failed to prove the two other necessary ele-
ments—due diligence and direct causation—to warrant 
equitable tolling.  See Checo, 26 Vet. App. at 134-36.  The 
Veterans Court then dismissed Ms. Checo’s appeal.  Id. at 
136. 

II.  DISCUSSION 
Ms. Checo challenges two aspects of the Veterans 

Court’s order.  First, she questions whether the Veterans 
Court acted within its authority when it raised the time-
liness issue sua sponte under Bove.  Second, Ms. Checo 
disputes the Veterans Court’s conclusion that she is not 
entitled to equitable tolling.  We address each of Ms. 
Checo’s challenges in turn.  

A.  The Bove Decision 
As noted above, in Bove v. Shinseki the Veterans 

Court directed the Clerk of the Court to identify late 
appeals and issue show-cause orders for why these ap-
peals should not be dismissed.  25 Vet. App. at 140-43.  
Ms. Checo and Amicus2 both argue that Bove, which was 
never appealed to this court, should now be overruled.  
We have jurisdiction to review Veterans Court decisions 
concerning any challenge to an interpretation of a statute, 
regulation, or rule under 38 U.S.C. § 7292(a).  Cummings 
v. West, 136 F.3d 1468, 1471 (Fed. Cir. 1998); Cox v. West, 
149 F.3d 1360, 1362 (Fed. Cir. 1998) (“These questions of 
legal interpretation are clearly within our jurisdiction.”).  

2 The Federal Circuit Bar Association filed an ami-
cus curiae brief in support of Ms. Checo. 
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“Such legal determinations of the Veterans Court are 
reviewed without deference.”  Bingham v. Nicholson, 421 
F.3d 1346, 1348 (Fed. Cir. 2005) (citation omitted). 

To begin her argument, Ms. Checo notes the distinc-
tion between non-jurisdictional time limitations, which 
are waivable, and jurisdictional limitations, which are 
not.  See, e.g., Eberhart v. United States, 546 U.S. 12, 20-
21 (2005) (“[C]laim-processing rules thus assure relief to a 
party properly raising them, but do not compel the same 
result if the party forfeits them”).  She argues that here 
the Veterans Court’s practice of raising timeliness issues 
on its own eliminates the opportunity for the Secretary to 
waive the right to challenge the non-jurisdictional appeal 
period limitation.  

Ms. Checo also argues that if Congress had wanted 
§ 7266(a) to be non-waivable, it would have done so.  
Instead, according to Ms. Checo, this Veterans Court 
procedure creates the appearance of bias against disabled 
veterans.  Cf. Barrett v. Nicholson, 466 F.3d 1038, 1044 
(Fed. Cir. 2006) (“[I]t was for the purpose of ensuring that 
veterans were treated fairly by the government and to see 
that all veterans entitled to benefits received them that 
Congress provided for judicial review . . . .”).  

Next, Ms. Checo points out that judicial review of 
Veterans Board decisions is an adversarial process, so she 
contends that only the parties should present the issues.  
See Bobbitt v. Principi, 17 Vet. App. 547, 552 (2004) 
(“[F]iling an appeal to this Court is not an action within 
the ‘non-adversarial, manifestly pro-claimant veterans’ 
benefits system.  Rather, [it] . . . is the first step in an 
adversarial process challenging the Secretary’s decision 
on benefits.”) (citation omitted).  

Finally, Ms. Checo requests that we compare the Vet-
erans Court to the Social Security disability program, as 
it has been called an analogous system.  Henderson ex rel. 
Henderson v. Shinseki, 131 S.Ct. 1197, 1204 (2011).  And 
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the Supreme Court has stated that the time period for 
filing an appeal for judicial review of a Social Security 
decision is waivable.  See Bowen v. New York, 476 U.S. 
467, 474 n.10 (1986).  

We have considered all of Ms. Checo’s arguments, but 
we do not find them persuasive.  While Ms. Checo relies 
on several cases that distinguish non-jurisdictional and 
jurisdictional limitations, she fails to point to a single case 
that affirmatively states that the Veterans Court cannot 
raise sua sponte a non-jurisdictional limitation.  Further, 
as the Government notes, the Supreme Court has permit-
ted district courts to raise non-jurisdictional statute of 
limitations issues sua sponte.  See, e.g., Day v. 
McDonough, 547 U.S. 202, 209 (2006) (“In sum, we hold 
that district courts are permitted, but not obliged, to 
consider, sua sponte, the timeliness of a state prisoner’s 
habeas petition.”).3  

Regarding Ms. Checo’s arguments that Congress 
could have, and did not, make § 7266(a) unwaivable, we 
conclude that Congress nonetheless gave the Veterans 
Court broad discretion to prescribe, interpret, and apply 

3 Ms. Checo attempts to discount the relevance of 
Day, arguing that in Wood v. Milyard, the Supreme Court 
referred to such habeas petition cases as “modest excep-
tion[s]” to the general forfeiture rule that “implicate[] 
values beyond the concerns of the parties.”  132 S.Ct. 
1826, 1832 (2012) (citation omitted).  Additionally, Ami-
cus claims that this decision advises appellate courts to 
use restraint in applying sua sponte review.  However, 
Wood does not apply to this case; in Wood an appeals 
court dismissed a petition as untimely after the state 
waived the issue below.  Id. at 1834.  In contrast, here the 
Veterans Court notified the Secretary of the issue before 
it was required to file a pleading in the case, so a waiver 
never occurred. 
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its own rules.  The Veterans Court uses that discretion 
here to require that a claimant file an NOA within the 
time allowed by law.  See U.S. Vet. App. R. 38(b) (author-
izing the Veterans Court to take “such action as the court 
deems appropriate, including dismissal of the appeal,” 
when a party fails to comply with a rule of the Veterans 
Court).  

Further, the fact that proceedings in the Veterans 
Court are adversarial does not prevent the Veterans 
Court from managing its cases, which it does by requiring 
its Clerk to identify late NOAs and issue show-cause 
orders before any substantive pleadings are filed.  And we 
note that even when an NOA is untimely, the Veterans 
Court still considers whether equitable tolling applies, so 
this procedure does not create any unfair bias.  

Finally, despite the similarities between Veterans 
Appeals and Social Security cases, we note that parties in 
Social Security cases are still subject to Federal Rule of 
Civil Procedure 8(c).  This rule requires a party to state 
any affirmative defense in response to a pleading, so it 
makes sense in those cases to allow waiver of non-
jurisdictional time limitations.  But the Federal Rules of 
Civil Procedure do not apply to the appellate Veterans 
Court. 

For the foregoing reasons, we see no reason at this 
time to overrule the holding in Bove that grants the 
Veterans Court authority to address untimely filings sua 
sponte.4  We conclude that in this case the Veterans Court 

4 We need not consider the Veterans Court’s sepa-
rate holding in Bove that the 120-day appeal period is not 
a matter subject to waiver or forfeiture by the Secretary; 
in this case such waiver or forfeiture never occurred.  See 
n.3, infra. 

                                            



   CHECO v. SHINSEKI 8 

did not err by raising sua sponte the untimely appeal 
issue.  

B.  Equitable Tolling 
We next turn to whether the Veterans Court erred in 

ruling that Ms. Checo is not entitled to equitable tolling.  
As we stated previously, this court has jurisdiction to 
review the legal determinations of the Veterans Court 
under 38 U.S.C. § 7292.  However, we may not review the 
Veterans Court’s factual findings or its application of law 
to facts.  Singleton v. Shinseki, 659 F.3d 1332, 1334 (Fed. 
Cir. 2011) (citing Reizenstein v. Shinseki, 583 F.3d 1331, 
1334 (Fed. Cir. 2009)). 

In order to benefit from equitable tolling, the Veter-
ans Court has previously required a claimant to demon-
strate three elements: (1) extraordinary circumstance; (2) 
due diligence; and (3) causation.  See McCreary v. Nichol-
son, 19 Vet. App. 324, 332 (2005), adhered to on reconsid-
eration, 20 Vet. App. 86 (2006).  This is consistent with 
other jurisdictions and also with the guidance provided by 
the Supreme Court, and neither party challenges this test 
here.  See Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 
96 (1990) (“We have allowed equitable tolling in situations 
where the claimant has actively pursued his judicial 
remedies . . . .  But the principles of equitable tolling . . . 
do not extend to what is at best a garden variety claim of 
excusable neglect.”). 

1.  Extraordinary Circumstance 
During oral argument at the Veterans Court, the Sec-

retary acknowledged that it has conceded that Ms. 
Checo’s homelessness qualifies as an extraordinary cir-
cumstance in this case.  See J.A. 75.  The Veterans Court 
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accepted this concession, and we agree.5  We therefore 
conclude that Ms. Checo has satisfied the extraordinary 
circumstance element. 

2.  Due Diligence  
In addition to an extraordinary circumstance, a party 

who seeks equitable tolling must also show due diligence.  
See Irwin, 498 U.S. at 96; Harper v. Ercole, 648 F.3d 132, 
136 (2d Cir. 2011); McCreary, 19 Vet. App. at 327.  We 

5 Throughout its briefing and during oral argument, 
the Secretary repeatedly told the Veterans Court that it 
was conceding the extraordinary circumstance element.  
Early in the argument, the Veterans Court indicated it 
was aware of this fact.  See J.A. 61 (“I believe the Secre-
tary conceded that there was extraordinary circumstance 
. . . .”).  Nonetheless, the Veterans Court spent the majori-
ty of the time during oral argument questioning both 
parties over whether that concession was appropriate and 
whether the Veterans Court needed to accept the Secre-
tary’s concession.  See, e.g., J.A. 63-65, 71, 75-77, 81-85.  
The reason for the Veterans Court’s reluctance to accept 
this concession is not apparent to us.  See, e.g., United 
States v. Aviles-Solarzano, 623 F.3d 470, 475 (7th Cir. 
2010) (“Nothing is more common than for parties by 
stipulation formal or informal to agree to facts that, were 
it not for the stipulation, would have to be proved by 
evidence, in this case a judicial record.”); Ferguson v. 
Neighborhood Housing Servs., 780 F.2d 549, 551 (6th Cir. 
1986) (“[U]nder federal law, stipulations and admissions 
in the pleadings are generally binding on the parties and 
the Court.”) (citation omitted); State Farm Mut. Auto. Ins. 
Co. v. Worthington, 405 F.2d 683, 686 (8th Cir. 1968) 
(“The purpose of a judicial admission is that it acts as a 
substitute for evidence in that it does away with the need 
for evidence in regard to the subject matter of the judicial 
admission.”) (citation omitted). 
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begin our inquiry by considering for which period Ms. 
Checo needed to show such due diligence—during the 
entire 120-day appeal, during the period of extraordinary 
circumstances (i.e., ending on October 6, 2011 when she 
received a copy of the decision6), during the period be-
tween the end of the extraordinary circumstances and the 
date of filing the NOA (i.e., between October 6, 2011 and 
December 7, 2011), or during some other period.7   

Although this is an issue of first impression in this 
court, we find the Second Circuit’s analysis in Harper v. 
Ercole persuasive.  See 648 F.3d at 139.  There, the Sec-
ond Circuit concluded that due diligence must only be 
shown during the requested tolling period, which can 
occur at any time during the statutory period.  Id.  The 
Second Circuit explained that “[a] court may suspend the 
statute of limitations for the period of extraordinary 
circumstances and determine timeliness by reference to 

6 At oral argument before the Veterans Court, the 
Secretary suggested that September 27, 2011—the date 
when Ms. Checo contacted the VA and requested a mail-
ing of the adverse decision—should mark the end of the 
extraordinary circumstance period.  J.A. 78-79.  However, 
on appeal the government has not contested Ms. Checo’s 
assertion that October 6, 2011 marks the end of the 
period.  We note that whether September 27, 2011 or 
October 6, 2011 is the end date of the extraordinary 
circumstance period is not relevant to this case.  There-
fore, we will adopt Ms. Checo’s October 6, 2011 date as 
the end of the extraordinary circumstance period.  

7 Although the Veterans Court declined to address 
this issue, see Checo, 26 Vet. App. at 134-35, we have 
jurisdiction to decide the question.  Linville v. West, 165 
F.3d 1382, 1384 (Fed. Cir. 1990) (stating that arguments 
which were ignored or rejected sub silentio by Veterans 
Court can still be reviewed on appeal). 
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the total untolled period without requiring a further 
showing of diligence through filing.”  Id.  The parties refer 
to this in their briefing as the “stop-clock” approach 
because the clock measuring the 120-day appeal period is 
“stopped” during the extraordinary circumstance period 
and starts ticking again only when the period is over.  As 
applied to this case, the stop-clock approach would mean 
that the appeal period was suspended between July 7, 
2011 and October 6, 2011, and we would only need to 
consider whether Ms. Checo has shown diligence during 
that time.  

The Veterans Court, however, has previously required 
a showing of due diligence throughout the entire appeal 
period.  See McCreary, 19 Vet. App. at 333.  In that case, 
the extraordinary circumstance came in the form of a 
hurricane; due to the storm, the claimant misplaced his 
appeal papers.  Id.  The Veterans Court found that the 
claimant could have found and filed his papers at some 
unspecified time before the expiration of the limitations 
period despite the hurricane.  See id. at 333-34.  As ap-
plied to this case, the McCreary standard would require 
us to examine whether Ms. Checo showed due diligence 
from July 7, 2011 (the beginning of the 120-day appeal 
period) until December 7, 2011 (the date that she filed her 
NOA). 

Ms. Checo argues that the stop-clock approach should 
apply in this case, making the relevant due diligence 
period the 91 days that she was homeless between July 7, 
2011 and October 6, 2011, with the entire 120-day appeal 
period starting to run upon her receipt of the adverse 
decision.  She claims that the stop-clock approach applies 
when the extraordinary circumstance period has a defi-
nite end date for equitable tolling.  Here, that definite end 
date is October 6, 2011, marking the end of her homeless-
ness.  She argues that the McCreary standard is a fall-
back approach, one that is to be used only when the 
extraordinary circumstance period has no end date, such 
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as the recovery period after a hurricane.  During oral 
argument before the Veterans Court, the Secretary agreed 
that the stop-clock approach would be appropriate in Ms. 
Checo’s case.  See J.A. 79 (“[T]he Secretary does not 
contest that the court should use the stop-clock ap-
proach.”); see also Oral Arg. Tr. 28:20-28 (“Before the 
Veterans Court the Secretary conceded that it did not 
have a problem with the stop-clock approach.”). 

We agree with both parties and adopt the stop-clock 
approach.  As a result, we conclude that Ms. Checo must 
only demonstrate due diligence during the extraordinary 
circumstance period, which began on July 7, 2011 and 
ended on October 6, 2011.  And if she is successful in 
demonstrating both due diligence and causation during 
this time period,8 under the stop-clock approach the 
appeal clock would begin to run on October 6, 2011, 
making her NOA (filed on December 7, 2011) timely.9 

Below, Ms. Checo explained to the Veterans Court in 
her NOA that while she was homeless she “was unable to 
receive mail and did not learn about the hearing and 
subsequent decision until” October 6, 2011.  J.A. 9.  The 
Veterans Court nonetheless concluded not only that Ms. 
Checo had failed to prove due diligence but also that she 
“failed to even assert that she acted diligently.”  Checo, 26 
Vet. App. at 135 (emphasis added). The Government 
argues that this factual finding is not subject to review by 
our court and that we must therefore uphold the Veterans 
Court’s determination that the statute should not be 
equitably tolled.  

Although we may not review the Veterans Court’s fac-
tual findings, we may review whether the Veterans Court 

8 See Section II.B.3, infra. 
9 Indeed, Ms. Checo would have had 120 days after 

October 6, 2011 to file her NOA. 
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erred as a matter of law in using an improper standard of 
due diligence for Ms. Checo.  See 38 U.S.C. § 7292(a).  The 
Supreme Court has stated that “[t]he diligence required 
for equitable tolling purposes is ‘reasonable diligence,’ not 
‘maximum feasible diligence.’”  Holland v. Florida, 560 
U.S. 631, 653 (2010) (citations and internal quotation 
marks omitted).  

However, we lack sufficient information to even de-
termine what diligence standard the Veterans Court used 
in concluding that Ms. Checo had not met her burden. We 
note that during oral argument before the Veterans 
Court, the Secretary suggested that Ms. Checo should 
have “sought general delivery of [her] mail knowing that 
there was an outstanding Board decision or an appeal 
pending before the Board.”  J.A. 77.  But such action was 
impossible for Ms. Checo, as she stated that she was 
“unable to receive mail,” so she had no new address to 
provide until September 27, 2011, when she contacted the 
VA.  J.A. 2, 9.  The Secretary did not challenge the veraci-
ty of that assertion.  

The Veterans Court stated that Ms. Checo should 
have “cited . . . actions that she took during [the period of 
time sought to be tolled] . . . that would tend to prove such 
diligence in pursuing her appeal.”  Checo, 26 Vet. App. at 
135.  But it remains unclear what further actions she 
needed to specifically cite to support her claim that she 
acted diligently.  Indeed, during oral argument in our 
court, the Government’s counsel expressed “hesitat[ion] to 
put out factors as to what she could have done or should 
have done.”  Oral Arg. Tr. 16:40-48; see also id. at 31:14-
25 (“Q: Would the government feel that it was necessary 
to [challenge] a statement that said “I tried my best”?  A: I 
think that is a very difficult question.”).  Since we do not 
know what would have been necessary to prove due 
diligence to the Veterans Court, we are unable to evaluate 
whether it used too high of a due diligence standard.  
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We therefore remand Ms. Checo’s case back to the 
Veterans Court so that it may clarify and apply an appro-
priate due diligence standard to the facts of Ms. Checo’s 
case as well as engage in further fact finding as neces-
sary.  

3.  Causation  
Below, the Veterans Court “emphasize[d] that Ms. 

Checo failed to provide any facts to support a finding of 
direct causation between her homelessness and her 
failure to file her [NOA] within the 120-day judicial 
appeal period.”  Checo, 26 Vet. App. at 134.  Thus, the 
Veterans Court concluded that Ms. Checo had not carried 
her burden.  Id.  

We conclude that this was a legal error, as the Veter-
ans Court used the wrong test for causation.  The Veter-
ans Court required Ms. Checo to prove why her 
homelessness caused her inability to file the NOA within 
the 120-day appeal period, but as discussed above in 
Section II.B.2, under the stop-clock approach Ms. Checo 
only needed to demonstrate causation between her home-
lessness and the period she sought to be tolled (i.e., the 
91-day period).  See generally Harper, 648 F.3d at 137-38.  

In her NOA, Ms. Checo explained that while she was 
homeless, she was “unable to receive mail and did not 
learn about the hearing and subsequent decision until” a 
copy of the decision was mailed to her on October 6, 2011, 
marking the end of the 91-day period she now seeks to 
toll.  J.A. 9.  Thus, although Ms. Checo failed to explain 
why her homelessness caused a delay between October 6, 
2011 and the end of the appeal period, she did indeed 
explain why her homelessness caused a delay during the 
91-day period.  

Further, in its response to the Veterans Court’s initial 
request that the Secretary discuss whether the circum-
stances in Ms. Checo’s case warranted equitable tolling, 
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the Secretary stated that Ms. Checo’s homelessness 
“would have delayed her filing of her NOA.”  J.A. 20-21.  
Ms. Checo argues that this statement is a concession that 
her homelessness caused a 91-day delay.  The Govern-
ment disagrees with Ms. Checo’s interpretation.  Howev-
er, we need not decide whether or not this statement was 
a concession; even if it was not, the statement still pro-
vides further support for our conclusion that Ms. Checo 
has demonstrated that her homelessness caused a 91-day 
delay in filing.  

III.  CONCLUSION 
For the foregoing reasons, we hold that the Veterans 

Court did not err in following its own procedure, outlined 
in Bove, and raising sua sponte the timeliness issue.  
However, we conclude that the Veterans Court did err in 
determining that Ms. Checo had not shown due diligence 
or causation to support her equitable tolling claim.  We 
reverse the Veterans Court’s determination that she 
failed to show causation and vacate the Veterans Court’s 
determination that she failed to show due diligence.  We 
remand this case back to the Veterans Court for further 
consideration consistent with this opinion.  

REVERSED-IN-PART, VACATED-IN-PART, AND 
REMANDED 
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MAYER, Circuit Judge, dissenting-in-part. 
I agree that the United States Court of Appeals for 

Veterans Claims (“Veterans Court”) erred in failing to 
apply the “stop-clock” approach to equitable tolling and in 
dismissing Cherise Checo’s appeal as untimely.  I disa-
gree, however, with the conclusion that the Veterans 
Court has the authority to routinely raise, on its own 
initiative, the statute of limitations defense on behalf of 
the Secretary of Veterans Affairs (“Secretary”).  “In our 
adversary system, in both civil and criminal cases, in the 
first instance and on appeal, we follow the principle of 
party presentation.  That is, we rely on the parties to 
frame the issues for decision and assign to courts the role 
of neutral arbiter of matters the parties present.”  Green-
law v. United States, 554 U.S. 237, 243 (2008).  The 
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Veterans Court’s regular practice of addressing, sua 
sponte, the question of whether a veteran’s appeal is 
timely filed is contrary to the Supreme Court’s admoni-
tion that a court should independently consider a statute 
of limitations defense only “in exceptional cases.”  Wood v. 
Milyard, 132 S. Ct. 1826, 1834 (2012).  Regularly raising 
an affirmative defense on behalf of the Secretary creates 
the appearance that the court functions not as a “neutral 
arbiter,” Greenlaw, 554 U.S. at 243, but instead as a mere 
appendage of the Department of Veterans Affairs (“VA”), 
as even the Veterans Court once recognized.  See 
MacWhorter v. Derwinski, 2 Vet. App. 133, 135 (1992) 
(“[F]erreting out  . . . implicit or possible contentions” on 
behalf of the Secretary “would be the antithesis of the 
adversarial judicial appellate process.”); see also Hodge v. 
West, 155 F.3d 1356, 1363 (Fed. Cir. 1998) (“[I]n the 
context of veterans’ benefits where the system of award-
ing compensation is so uniquely pro-claimant, the im-
portance of systemic fairness and the appearance of 
fairness carries great weight.”).  

Of course, some filing deadlines are jurisdictional.  
See John R. Sand & Gravel Co. v. United States, 552 U.S. 
130, 133-39 (2008) (“Sand & Gravel”) (concluding that 
compliance with the time limit for filing suit in the United 
States Court of Federal Claims is a jurisdictional re-
quirement); Bowles v. Russell, 551 U.S. 205, 209 (2007) 
(concluding that the time limit for appealing from a 
district court to a court of appeals is “mandatory and 
jurisdictional” (citations and internal quotation marks 
omitted)).  Because “federal courts have an independent 
obligation to ensure that they do not exceed the scope of 
their jurisdiction,” they are required to assure compliance 
with jurisdictional filing deadlines, even in situations in 
which the timeliness question has not been raised by the 
parties.  Henderson ex rel. Henderson v. Shinseki, 131 S. 
Ct. 1197, 1202 (2011); see Arbaugh v. Y & H Corp., 546 
U.S. 500, 506 (2006) (“The objection that a federal court 
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lacks subject-matter jurisdiction may be raised by a party, 
or by a court on its own initiative, at any stage in the 
litigation, even after trial and the entry of judgment.” 
(citation omitted)). 

But other filing deadlines are “claims-processing 
rules” which do not limit a court’s jurisdiction.  Dolan v. 
United States, 560 U.S. 605, 610 (2010).  Because such 
claims-processing rules only afford relief to the party 
properly raising them, they can be waived or forfeited.  
See id. (“Unless a party points out to the court that an-
other litigant has missed [a non-jurisdictional] deadline, 
the party forfeits the deadline’s protection.”); Sand & 
Gravel, 552 U.S. at 133 (“[T]he law typically treats a 
limitations defense as an affirmative defense . . . subject 
to rules of forfeiture and waiver.”).  Furthermore, while 
an appellate court has discretion to address a non-
jurisdictional limitations defense on its own initiative, it 
“should reserve that authority for use in exceptional 
cases,” Wood, 132 S. Ct. at 1834, which surely would not 
include the situation here or, for example, when a veteran 
has an incapacitating injury or illness.  

The 120-day time limit for appealing to the Veterans 
Court set out in 38 U.S.C. § 7266(a) is not a jurisdictional 
prerequisite, but is instead a “quintessential claim-
processing rule[].”  Henderson, 131 S. Ct. at 1203.  Accord-
ingly, the Veterans Court erred when it: (1) concluded 
that the statute of limitations defense could not be waived 
by the Secretary; and (2) directed its clerk of court to 
screen all appeals for timeliness and to issue show cause 
orders requiring veterans to demonstrate why any appeal 
filed outside the 120-day filing period should not be 
dismissed.  See Bove v. Shinseki, 25 Vet. App. 136, 140-43 
(2011).  “[A] federal court does not have carte blanche to 
depart from the principle of party presentation basic to 
our adversary system.”  Wood, 132 S. Ct. at 1833.  In-
stead, the Supreme Court has repeatedly cautioned that a 
court can sua sponte address an affirmative defense only 
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in a narrow set of circumstances.  See id. at 1834 (con-
cluding that an appellate court abused its discretion by 
raising a timeliness defense on its own initiative); Green-
law, 554 U.S. at 244 (Because our justice “system is 
designed around the premise that the parties know what 
is best for them, and are responsible for advancing the 
facts and arguments entitling them to relief,” courts 
“normally decide only questions presented by the parties.”   
(citations and internal quotation marks omitted)); Arizona 
v. California, 530 U.S. 392, 413 (2000) (Because it 
“erod[es] the principle of party presentation so basic to 
our system of adjudication,” courts must be “cautious” 
about raising an affirmative defense sua sponte.).  Day v. 
McDonough, 547 U.S. 198, 206-10 (2006), relied upon by 
the Veterans Court, is not to the contrary.  As the Su-
preme Court explained in Wood, Day stands for the lim-
ited proposition that a court has discretion “to consider a 
forfeited habeas defense when extraordinary circumstanc-
es so warrant.”  132 S. Ct. at 1833 (emphasis added).     

No extraordinary circumstances justify the Veterans 
Court’s regular practice of raising the question of whether 
a veteran’s appeal was timely filed.  In Bove, the Veterans 
Court concluded that sua sponte consideration of the 
timeliness issue in every appeal submitted outside the 
120-day filing period is required because “hold[ing] that 
the Secretary could affirmatively or by forfeiture waive 
the 120-day filing period would cede some control of the 
Court’s docket to the Secretary and permit arbitrary 
selection of which veteran’s late filing he finds worthy of 
waiver, a process devoid of consistency, procedural regu-
larity, and effective judicial review.”  Bove, 25 Vet. App. at 
141.*  The Veterans Court, however, provided no factual 

*  The Veterans Court also stated that the goal of 
promoting “judicial efficiency” justified requiring its clerk 
of court to screen all appeals for timeliness.  Bove, 25 Vet. 
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support for its rather far-fetched contention that the 
Secretary might attempt to gain “control” over its docket.  
Nor could the court cite to a single instance in which the 
Secretary made an “arbitrary” decision to forego reliance 
on a timeliness defense in order to defend an appeal on 
the merits.  To the contrary, the Secretary typically has 
every incentive to promptly raise a statute of limitations 
defense given that it can frequently provide an expedi-
tious means of resolving an appeal.  See Eberhart v. 
United States, 546 U.S. 12, 18 (2005) (noting that “the 
Government is unlikely to miss timeliness defects very 
often”).  In the rare instances in which the Secretary 
elects not to pursue a statute of limitations defense—or 
simply inadvertently fails to raise it—there is no reason 
that the defense should not be deemed waived.  See Kon-
trick v. Ryan, 540 U.S. 443, 456 (2004) (“[A] claim-
processing rule . . . can . . . be forfeited if the party assert-
ing the rule waits too long to raise the point.”). 

The Veterans Court’s practice of sua sponte address-
ing the timeliness issue is particularly troubling given 
that the court functions as part of a uniquely pro-claimant 
adjudicatory scheme.  See Henderson, 131 S. Ct. at 1205 
(“The solicitude of Congress for veterans is of long stand-

App. at 142.  The court failed to cite any evidence, howev-
er, that requiring its clerk to raise the timeliness issue—
as opposed to allowing the Secretary to raise it—would 
significantly expedite the processing of appeals.  Even 
more fundamentally, “[a]ny interest that a court generally 
possesses in the enforcement of a statute of limitations 
defense . . . ordinarily falls short of that necessary to 
outweigh the benefits derived from adhering to the adver-
sarial process, and requiring that a defendant either raise 
the defense of statute of limitations or waive its protec-
tion.”  Eriline Co. S.A. v. Johnson, 440 F.3d 648, 655 (4th 
Cir. 2006) (footnote omitted). 
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ing.  And that solicitude is plainly reflected in the [Veter-
ans’ Judicial Review Act], as well as in subsequent laws 
that place a thumb on the scale in the veteran’s favor in 
the course of administrative and judicial review of VA 
decisions.” (citations and internal quotation marks omit-
ted)).  “[I]t was for the purpose of ensuring that veterans 
were treated fairly by the government and to see that all 
veterans entitled to benefits received them that Congress 
provided for judicial review.”  Barrett v. Nicholson, 466 
F.3d 1038, 1044 (Fed. Cir. 2006).  The Veterans Court’s 
practice of routinely raising an affirmative defense on 
behalf of the Secretary is wholly out of place in an adjudi-
catory system intended by Congress to be “unusually 
protective of claimants.”  Henderson, 131 S. Ct. at 1204 
(citations and internal quotation marks omitted).  

Many veterans who seek redress from the Veterans 
Court suffer from significant service-connected physical 
and psychiatric disabilities.  See Dixon v. Shinseki, 741 
F.3d 1367, 1376 (Fed. Cir. 2014).  Such veterans, moreo-
ver, are often unrepresented when they file their notices 
of appeal.  See id.  The Secretary, by contrast, is repre-
sented by a regiment of skilled and experienced attorneys.  
Given that the Secretary generally has a clear ad-
vantage—in terms of resources and experience—it defies 
understanding why the Veterans Court believes it neces-
sary to routinely raise the timeliness defense on his 
behalf.  See Greenlaw, 554 U.S. at 244 (“Counsel almost 
always know a great deal more about their cases than we 
do, and this must be particularly true of counsel for the 
United States, the richest, most powerful, and best repre-
sented litigant to appear before us.” (citations and inter-
nal quotation marks omitted)). 

“The rule that points not argued will not be consid-
ered is more than just a prudential rule of convenience; its 
observance, at least in the vast majority of cases, distin-
guishes our adversary system of justice from the inquisi-
torial one.”  United States v. Burke, 504 U.S. 229, 246 
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(1992) (Scalia, J., concurring in the judgment).  Before 
1988, veterans who were denied disability compensation 
generally had no recourse to the courts.  See H.R. Rep. No. 
100-963, at 26 (1988), reprinted in 1988 U.S.C.C.A.N. 
5782, 5808.  The goal of Congress in creating the Veterans 
Court was to provide review by a tribunal “independent” 
of the VA.  Id.  This objective is frustrated when the 
Veterans Court steps into the shoes of the Secretary and 
routinely raises an affirmative defense on his behalf. 
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HUGHES, Circuit Judge. 

Calvin Dickens was an Army veteran who passed 
away while his benefits claim was pending.  Ida Dickens, 
his widow, filed a claim for accrued benefits, which the 
Board of Veterans’ Appeals rejected for insufficient evi-
dence of combat status.  Mrs. Dickens appealed to the 
United States Court of Appeals for Veterans Claims, 
arguing in part that the Board violated its duty to assist 
her with the development of her claim.  The Veterans 
Court held that it could not consider Mrs. Dickens’s duty-
to-assist argument because she should have raised this 
allegation before the Board.  Because the principles of 
issue exhaustion support the Veterans Court’s determina-
tion, we affirm. 

I 
In 1998, Mr. Dickens filed a claim for Post-Traumatic 

Stress Disorder (PTSD) caused by in-service events.  
Mr. Dickens stated that he received a Purple Heart and 
Bronze Star in connection with these events.  J.A. 19.  
Mr. Dickens’s DD-214 may have been able to verify his 
statements, but the file was never located despite exten-
sive searching.  As such, the existence of the awards—and 
thus, evidence of the in-service events—is still uncorrobo-
rated today.  Mr. Dickens passed away in April 2006, 
while his claim was pending, and Mrs. Dickens filed a 
claim for accrued benefits.   

In October 2011, Mrs. Dickens testified at a Board 
hearing that she and Mr. Dickens had obtained proof of 
the Purple Heart, but she did not know what had hap-
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pened to that proof.  In March 2012, the Board denied 
Mrs. Dickens’s claim, finding that there was no evidence 
in the record that Mr. Dickens was involved in combat 
during his military service.  In September 2012, the 
parties entered into a joint motion for partial remand at 
the Veterans Court, agreeing that the Board erred in not 
providing an adequate discussion as to Mr. Dickens’s 
combat status.  On remand, in March 2013, the Board 
denied the claim, finding again that there was insufficient 
evidence to establish that Mr. Dickens engaged in combat.   

Mrs. Dickens appealed, arguing in part that the VA 
violated its duty to assist her with the development of her 
claim because the Board hearing officer failed to suggest 
that she seek a copy of Mr. Dickens’s service records in 
October 2011.  J.A. 4.  The Veterans Court rejected this 
argument, noting that if Mrs. Dickens believed that the 
hearing officer committed an error, she should have 
included that issue in the 2012 joint motion for partial 
remand.  Id.  Because Mrs. Dickens did not raise this 
argument to the Board, the Veterans Court found that the 
Board did not err in this regard.  Id.  For this and other 
reasons, the Veterans Court affirmed the denial of Mrs. 
Dickens’s claim.  Id. at 6.   

Mrs. Dickens appeals.  We have jurisdiction pursuant 
to 38 U.S.C. §§ 7292(a), (c).   

II 
We may set aside a Veterans Court decision only 

when it is “arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with the law.”  38 U.S.C. 
§ 7292(d)(1)(A).   

“While the Veterans Court may hear legal arguments 
raised for the first time with regard to a claim that is 
properly before the court, it is not compelled to do so in 
every instance.”  Maggitt v. West, 202 F.3d 1370, 1377 
(Fed. Cir. 2000) (emphasis added).  Because the decision 
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to invoke the doctrine of issue exhaustion is a discretion-
ary one, its application is largely a matter of application 
of law to fact, a question over which we lack jurisdiction.  
Cook v. Principi, 353 F.3d 937, 939 (Fed. Cir. 2003) (“This 
court is limited by its jurisdictional statute and, absent a 
constitutional issue, may not review challenges to factual 
determinations or challenges to the application of a law or 
regulation to facts.”).  But to the extent that the issue 
raised involves solely a legal interpretation, we possess 
jurisdiction.   

In Scott v. McDonald, we outlined the three scenarios 
in which the invocation of issue exhaustion is appropriate: 
(1) the veteran, on an appeal from the Regional Office 
(RO) to the Board, fails to identify errors made by the RO 
either by stating that all issues in the statements of the 
case are being appealed or by specifically identifying the 
issues being appealed; (2) the veteran raises an argument 
for the first time on appeal to the Veterans Court and the 
Veterans Court determines that the VA’s institutional 
interests outweigh the interests of the veteran under the 
balancing test set forth in Maggitt; and (3) the veteran 
raises an argument for the first time on appeal to this 
court and we do not consider it, because we lack jurisdic-
tion to hear arguments that have not been addressed by 
or presented to the Veterans Court.  789 F.3d 1375, 1378–
80 (Fed. Cir. 2015).  We affirmed the Veterans Court’s 
invocation of issue exhaustion under the second scenario.  
Id. at 1381. 

Here, the Veterans Court decided not to consider Mrs. 
Dickens’s duty-to-assist argument because she failed to 
raise the issue to the Board.  J.A. 4.  Under the principles 
of issue exhaustion, the Veterans Court’s decision was not 
arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with the law.  The circumstances in this 
case fully support the Veterans Court’s decision.  Mrs. 
Dickens raised her argument to the Veterans Court for 
the first time on appeal in 2014.  The argument centered 
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on a 2011 purported breach of the duty-to-assist.  Mrs. 
Dickens had the opportunity to raise the argument in at 
least the 2012 joint motion for partial remand and again 
on remand to the Board, but did not do so.  And, the 
record indicates that the Dickenses were on notice of the 
need to locate the DD-214 since 1998.  See, e.g., id. at 2, 
21, 84–88.   

We have considered Mrs. Dickens’s remaining argu-
ments, and find them unpersuasive.  Because the Veter-
ans Court’s decision not to consider Mrs. Dickens’s duty-
to-assist argument was not arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with the law, 
we affirm. 

AFFIRMED  
No costs.  
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Before NEWMAN, CHEN, and STOLL, Circuit Judges. 
CHEN, Circuit Judge. 

Karen Dixon, recently substituted as appellant for her 
deceased husband Donald Dixon, appeals a decision by 
the Court of Appeals for Veterans Claims (Veterans 
Court) dismissing her appeal based on a non-
jurisdictional timeliness defense that Robert McDonald, 
Secretary of Veterans Affairs (the Secretary) 
waived.  Because the Veterans Court does not have the 
sua sponte authority to grant the Secretary relief on a 
defense he waived, we reverse the dismissal of 
Mrs. Dixon’s appeal and remand for consideration on the 
merits. 

BACKGROUND 
Mr. Dixon served in the Army from 1979 through 

1992, including in the Persian Gulf War.  Dixon v. 
Shinseki, 741 F.3d 1367, 1370 (Fed. Cir. 2014) (Dixon 
I).  Mr. Dixon was diagnosed in 2003 with sarcoidosis of 
the lungs and transverse myelitis.  Id.  He filed a claim 
with the Department of Veterans Affairs (VA) seeking 
benefits for his sarcoidosis, which he alleged was connect-
ed to his service.  Id. 

A VA regional office denied Mr. Dixon’s claim, and the 
Board of Veterans Appeals affirmed this 
denial.  Id.  Acting pro se, Mr. Dixon filed a notice of 
appeal with the Veterans Court.  Id.  He filed this notice 
of appeal late, sixty days beyond the 120-day filing 
deadline set out in 38 U.S.C. § 7266(a).  Id. 

The Veterans Court found that, because Mr. Dixon 
had filed late, it was without jurisdiction to hear his 
appeal or to take up any argument that equitable tolling 
excused his filing delay.  J.A. 130.  Although the Veterans 
Court offered no explanation for its determination that it 
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lacked jurisdiction, it presumably believed itself bound by 
the Supreme Court’s Bowles opinion, which clarified that 
Article III appellate courts lack jurisdiction to excuse a 
filing delay when a notice of appeal has been filed out of 
time.  See, e.g., Henderson v. Peake, 22 Vet. App. 217, 221 
(2008) (citing Bowles v. Russell, 551 U.S. 205, 214 (2007)).  
After the Veterans Court dismissed Mr. Dixon’s appeal, 
the Supreme Court held that Bowles did not extend to 
appeals before the Veterans Court.  Henderson v. 
Shinseki, 562 U.S. 428, 431 (2011).  After determining 
that the Henderson holding would alter the reasoning 
underlying its dismissal of Mr. Dixon’s appeal, the Veter-
ans Court informed Mr. Dixon that he could move to 
recall the mandate based on an equitable-tolling argu-
ment.  Dixon I, 741 F.3d at 1371.  He made this motion.  
Id. 

The Veterans Court denied Mr. Dixon equitable toll-
ing.  Id.  He obtained pro bono counsel and filed a request 
for reconsideration of this denial, but the Veterans Court 
denied that request too.  Id.  Mr. Dixon appealed, but 
then he died of his medical conditions while his appeal 
was pending before us.  We reversed because the Veterans 
Court’s denial of an extension of time had effectively 
denied Mr. Dixon’s new pro bono counsel access to evi-
dence he would need to prove his claim, and we remanded 
to the Veterans Court with instructions to consider the 
evidence Mr. Dixon obtained after the deadline.  Id. at 
1379.  On remand, the Veterans Court substituted Mrs. 
Dixon and requested briefing from the parties on whether 
equitable tolling excused Mr. Dixon’s late filing.  Mrs. 
Dixon submitted evidence and argument supporting her 
claim that equitable tolling excused her husband’s filing 
delay.  The Secretary responded by waiving1 his objection 

                                            
1 The Secretary’s briefing before the Veterans Court 

stated that “it appears the criteria [for equitable tolling] 
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that Mr. Dixon filed his appeal out of time.  Despite this 
waiver, the Veterans Court considered and rejected Mrs. 
Dixon’s equitable-tolling arguments sua sponte.  It dis-
missed Mrs. Dixon’s appeal, granting the Secretary relief 
he had explicitly declined to seek on a defense he had 
waived. 

DISCUSSION 
We have jurisdiction over this appeal under 38 U.S.C. 

§ 7292(a).  See Maggitt v. West, 202 F.3d 1370, 1374 (Fed. 
Cir. 2000) (“The jurisdictional reach of the Veterans Court 
presents a question of law for our plenary review.”). 

In Henderson, the Supreme Court considered whether 
the 120-day period set out in 38 U.S.C. § 7266 to bring an 
appeal to the Veterans Court is jurisdictional in na-
ture.  Henderson, 562 U.S. at 434.  It contrasted the 
language of § 7266 with that of the statute setting out an 
analogous time limit for appeals of Veterans Court deci-
sions to the Federal Circuit.  Id. at 438 (citing 38 U.S.C. 
§ 7292(a)).  It found the time bar on appeals to the Feder-
al Circuit to directly incorporate language from the juris-
dictional time bars ordinarily applicable to appellate 
review of district courts, but § 7266 to use different lan-
guage to describe its bar.  Id. at 438–39.  It found the 
placement of § 7266 in the enacting legislation—in a 

                                                                                                  
have been satisfied,” and that “the Secretary is unopposed 
to the application of equitable tolling.”  J.A. 239–40.  The 
Veterans Court took these statements not to be a waiver.  
The Veterans Court’s interpretation of these statements 
as anything but a waiver is incorrect, and both parties 
before us acknowledged during oral argument that the 
Secretary unambiguously waived his timeliness objec-
tion.  We therefore engage the Veterans Court’s alterna-
tive reasoning that it can dismiss this case even in the 
face of a waiver. 
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subchapter entitled “procedure”—to similarly provide no 
indication that Congress intended the time bar to be 
jurisdictional.  Id. at 439.  Lastly, it found Congress’s 
purpose in creating the Veterans Court—to “place a 
thumb on the scale in favor of veterans”—to imply that 
Congress could not have intended this time bar to subject 
veterans to the “harsh consequences that accompany the 
jurisdiction tag.”  Id. at 440–41 (internal quotation and 
citation omitted). 

After the Supreme Court remanded Henderson to us, 
we in turn remanded the case without additional com-
ment to the Veterans Court.  On that remand, the Veter-
ans Court considered a number of consolidated cases and 
issued an opinion captioned Bove v. Shinseki.  25 Vet. 
App. 136 (2011).  The Veterans Court made a number of 
determinations as to how it would implement the Hender-
son holding that the statutory time bar was non-
jurisdictional.  It first held that, because the time bar is 
non-jurisdictional, equitable tolling may excuse a veter-
an’s failure to comply with it.  Id. at 140.  It went on to 
consider whether it had two types of sua sponte authority: 
(1) the authority to raise the time bar early at the outset 
of the proceedings, and (2) the authority to resolve wheth-
er an appeal is time-barred even in the face of a forfeiture 
or waiver by the Secretary.  Id. at 140–43.  It recognized 
that, as a general background rule, courts lack the au-
thority to raise or resolve non-jurisdictional timeliness 
defenses sua sponte.  Id. at 141 (citing John R. Sand & 
Gravel Co. v. United States, 552 U.S. 130, 133 (2008)).  It 
also noted that the Supreme Court has recognized an 
exception to this general rule where a district court con-
sidering a habeas petition may, under some circumstanc-
es, raise a non-jurisdictional timeliness defense sua 
sponte even after the state had failed to raise that de-
fense.  Id. (citing Day v. McDonough, 547 U.S. 198, 202 
(2006)).  Noting policy concerns—the need to prevent the 
Secretary from controlling the court’s docket by selectively 
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raising the time bar and the court’s own interest in man-
aging its docket—the Veterans Court determined itself to 
benefit from an exception to the general rule.  Id. at 
143.  It thus granted itself both the sua sponte authority 
to raise the timeliness issue early and the sua sponte 
authority to resolve this issue even in the face of a forfei-
ture or waiver by the Secretary.  Id. 

In Checo v. Shinseki, we considered the first of the 
two types of sua sponte authority the Veterans Court 
granted itself in Bove: the authority to raise timeliness 
early and request preliminary briefing on it from the 
parties.  748 F.3d 1373 (Fed. Cir. 2014).  In Checo, the 
Veterans Court had determined in its initial case screen-
ing that the veteran’s appeal might have been time-
barred.  Id. at 1376.  As is apparently its general policy, it 
requested preliminary briefing specific to the issue of 
timeliness from both the veteran and the Secre-
tary.  Id.  The veteran submitted briefing arguing that 
equitable tolling excused her filing delay, and the gov-
ernment submitted briefing asserting its defense and 
requesting dismissal because the facts did not satisfy the 
conditions for equitable tolling.  The Veterans Court 
considered this briefing and granted the government the 
relief it sought on its defense.  Id. at 1376.  We held that 
the Veterans Court has broad autonomy to establish its 
own procedural rules, including the ability to identify an 
issue for early briefing.  Id. at 1377–78.  

The case now before us presents the second type of 
sua sponte authority that the Veterans Court determined 
itself to have in Bove: the authority to resolve timeliness 
in the face of the Secretary’s waiver by granting him relief 
that he explicitly declined to seek.  The Veterans Court 
erred in determining itself to have this power.  It correctly 
recognized the “general rule” that courts cannot grant 
relief on a non-jurisdictional timeliness defense in the face 
of a waiver.  J.A. 6; accord Bove, 25 Vet. App. at 141.  Its 
conclusion that it fell within an exception to this general 
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rule, however, was incorrect for three primary reasons: 
(1) it failed to account for statutory limits to its jurisdic-
tion, (2) it misread the Supreme Court precedent creating 
an exception to the general rule, and (3) it misapprehend-
ed the relevant policy considerations.  For these reasons, 
we overrule the Veterans Court’s holding in Bove that 
timeliness is not a matter subject to waiver by the Secre-
tary.  See Bove, 25 Vet. App. at 143. 

First, the Veterans Court failed to consider the statu-
tory limits to its jurisdiction.  “Courts created by statute 
can have no jurisdiction but such as the statute confers.” 
Christianson v. Colt Indus. Operating Corp., 486 U.S. 800, 
818 (1988) (quoting Sheldon v. Sill, 49 U.S. 441, 449 
(1850)).  The Veterans Court was created by statute, so 
we look first to that statute to determine the scope of its 
authority.  In doing so, we apply the interpretive canon 
that statutes benefitting veterans are to be construed in 
the veterans’ favor.  Henderson, 562 U.S. at 441; King v. 
St. Vincent’s Hosp., 502 U.S. 215, 220–21 n.9 (1991); Coffy 
v. Republic Steel Corp., 447 U.S. 191, 196 (1980).  When 
Congress granted the Veterans Court jurisdiction, it 
included an explicit limit: the court may decide issues 
only “when presented.”  38 U.S.C. § 7261(a); see also 38 
U.S.C. § 7252(b) (limiting the Veterans Court’s jurisdic-
tion to the scope of review set out in § 7261).  The plain 
language of this limit suggests that the Veterans Court 
cannot consider a non-jurisdictional time bar that the 
government, through a waiver, has declined to “present[].”  
This jurisdictional grant echoes—and uses the same 
“when presented” language from—the Administrative 
Procedures Act’s grant of jurisdiction to Article III courts 
to review agency action.  See Henderson, 562 U.S. at 432 
n.2 (comparing 5 U.S.C. § 706 to the Veterans Court’s 
scope of review under § 7261).  The similarity between the 
limit Congress set for the Veterans Court and the corre-
sponding limit for a type of case in Article III courts 
further suggests that Congress did not intend to grant the 
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Veterans Court sua sponte powers that would set it apart 
from other courts.  This statutory language does not 
conclusively resolve the question before us, but it implies 
that Congress intended the Veterans Court to abide by 
the general rule that would proscribe the sua sponte 
authority it asserted.2 

Second, the Veterans Court misread Supreme Court 
precedent creating an exception to the general rule.  It 
correctly recognized that the Supreme Court created an 
exception that applies in certain types of habeas cas-
es.  See Bove, 25 Vet. App. at 141 (citing Day, 547 U.S. at 
202).  As an initial matter, habeas law may be of limited 
applicability to other areas of law.  See Menominee Indian 
Tribe of Wis. v. United States, 136 S. Ct. 750, 756 n.2 
(2016) (“[W]e have never held that [the habeas] equitable-
tolling test necessarily applies outside the habeas con-
text.”).  For instance, habeas procedure is governed in 
part by a special set of rules that grants courts some 
additional sua sponte powers.  See Day, 547 U.S. at 207 
(quoting Rule 4 of the Rules Governing Section 2254 
Cases in the United States District Courts and noting 
district courts’ sua sponte authority to consider and 

                                            
2 We note that the language of § 7261(a) does not 

conflict with our Checo holding.  The “when presented” 
language only limits the Veterans Court’s authority to 
decide an issue and grant relief, not to request early 
briefing on it.  38 U.S.C. § 7261(a)(1)–(4).  In Checo, after 
the Veterans Court requested early briefing on timeliness, 
the Secretary “presented” the issue for purposes of 
§ 7621(a) by taking the position in that briefing that 
equitable tolling did not excuse Ms. Checo’s violation of 
the time bar.  See Checo v. Shinseki, 26 Vet. App. 130, 132 
(2013). 
 
 



DIXON v. MCDONALD 9

dismiss petitions before the government has filed any 
pleading).  A holding that a court has enhanced sua 
sponte powers when reviewing a habeas case therefore 
may not imply the same for the Veterans Court.  Addi-
tionally, the Day exception does not extend to the proce-
dural scenario we face here, where the government has 
explicitly waived its defense.  In Day, the Supreme Court 
allowed a district court to reach a defense that the state 
had accidentally forfeited by mistakenly failing to raise it 
in its pleadings.  547 U.S. at 202.  It noted in dictum that 
the district court could not have reached this defense had 
the state deliberately waived it.  Id.  When faced with a 
deliberate waiver in a later habeas case, the Supreme 
Court confirmed that a court cannot consider a knowingly 
waived non-jurisdictional timeliness defense.  Wood v. 
Milyard, 132 S. Ct. 1826, 1834 (2012).  Therefore, even if 
the Day exception extends to veterans appeals, it does not 
permit the Veterans Court to reach the issue when, as 
here, the Secretary deliberately waived it. 

Third, the Veterans Court based its extension of the 
Day exception to veterans appeals on a misapprehension 
of the relevant policy considerations.  We are aware of no 
other court that has the sua sponte authority to resolve a 
deliberately waived non-jurisdictional timeliness defense.  
Nonetheless, the Veterans Court determined itself excep-
tional because the Secretary is always the defendant 
before it and because it has an interest in enforcing non-
jurisdictional time bars independent of the Secretary’s 
interest.  But neither of these considerations sets the 
Veterans Court apart from other tribunals.  For example, 
in criminal law “the Executive Branch has exclusive 
authority and absolute discretion to decide whether to 
prosecute a [federal] case,” U.S. v. Nixon, 418 U.S. 683, 
693 (1974), but courts claim no special powers springing 
from the executive’s control over their criminal dock-
ets.  And the Veterans Court cannot reasonably claim its 
interest in controlling its own docket sets it apart from 
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any other tribunal: judges generally must respect parties’ 
waivers of statutes of limitations, laches, and other non-
jurisdictional timeliness defenses, even when these de-
fenses would allow the court to avoid stale evidence, 
missing witnesses, and additional caseload.  The only 
policy consideration relevant here that truly sets the 
Veterans Court apart from other tribunals is Congress’s 
intention in creating it to “place a thumb on the scale in 
the veteran’s favor.”  Henderson, 562 U.S. at 440 (internal 
quotation and citation omitted).  The policy considerations 
therefore suggest that the Veterans Court should not 
employ—at the expense of the veterans Congress created 
it to serve—an extension of the Day exception. 

The Secretary introduces an additional argument in 
support of the Veterans Court’s sua sponte authority to 
resolve this timeliness issue in the face of his waiver.  We 
have recognized “the Veterans Court[’s] broad discretion 
to prescribe, interpret, and apply its own rules.”  Checo, 
748 F.3d at 1377.  The Secretary argues that, even if 
statute does not provide the Veterans Court the sua 
sponte authority it exercised, its inclusion of an identical 
time bar in its rules grants it this authority.  See Veterans 
Court’s Rules of Practice and Procedure, Rule 4.  This 
argument fails.  The text of the rules contains nothing 
suggesting that the Veterans Court has a special power to 
enforce their time bar.  Instead, the rules merely rephrase 
the statutory time bar in nearly identical lan-
guage.  Compare Veterans Court’s Rules of Practice and 
Procedure, Rule 4, with 38 U.S.C. § 7266(a).  A regulation 
parroting a statute does not somehow grant an agency or 
tribunal more expansive authority by rulemaking than it 
has under the statutory language.  Parker v. Office of 
Pers. Mgmt., 974 F.3d 164, 167 (Fed. Cir. 1992) (citing 
Felzien v. Office of Pers. Mgmt., 930 F.2d 898, 902 (Fed. 
Cir. 1991)).  We therefore find these rules not to create 
any special sua sponte authority. 
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CONCLUSION 
The Veterans Court correctly recognized that, as a 

general rule, a court does not have the sua sponte author-
ity to grant a party relief on a non-jurisdictional timeli-
ness defense that the party has waived.  It erred, 
however, in determining that it falls within an exception 
to this rule.  Therefore, we reverse the Veterans Court’s 
determination that it had the authority to dismiss this 
appeal as time-barred and remand so that it may proceed 
with its consideration of the appeal on the merits. 

REVERSED AND REMANDED 
No costs. 
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Before DYK, TARANTO, and HUGHES, Circuit Judges. 

TARANTO, Circuit Judge.  
 Ralph Herbert filed a claim for disability benefits 
based on an assertion of disability caused by service-
connected post-traumatic stress disorder (PTSD).  The 
Board of Veterans’ Appeals denied the claim, finding no 
service connection.  The Court of Appeals for Veterans 
Claims affirmed the denial after determining that the 
Board, in an earlier stage of the proceeding, had not erred 
by ordering an additional medical examination in connec-
tion with his claim.  We affirm. 

BACKGROUND 
Mr. Herbert is a veteran of the United States Navy.  

In late 2000, he filed with the Department of Veterans 
Affairs (VA) a claim for benefits for disability caused by 
PTSD, which he alleged was connected to an event during 
his service, namely, a typhoon that his ship, the USS 
Mount McKinley, encountered en route to Japan in Janu-
ary 1956.  Ship logs and letters from two shipmates 
confirm that the USS Mount McKinley weathered a bad 
storm around that time.   

Mr. Herbert underwent a VA medical examination in 
May 2002, but the examiner found no PTSD, and the VA’s 
Seattle Regional Office then denied Mr. Herbert’s benefits 
claim.  Although Mr. Herbert timely filed a notice of 
disagreement, his hearing before the Board did not take 
place until February 2008.  In the intervening years, Mr. 
Herbert underwent several more medical examinations.  
A January 2004 examination at the VA’s Veterans Center 
and a July 2006 examination by a private psychologist 
both produced diagnoses of PTSD.  Two other examina-
tions—a May 2006 VA examination and an October 2007 
examination conducted at the VA’s behest—did not. 
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At the February 2008 hearing, Mr. Herbert testified 
about the typhoon, stating in particular that he saw 
people go overboard on a neighboring ship.  Two months 
later, the Board denied Mr. Herbert’s claim for service 
connection.  It found Mr. Herbert not credible insofar as 
he testified to witnessing others go overboard, and it 
therefore concluded that it could not rely on medical 
opinions that credited his statements about others going 
overboard in arriving at a PTSD diagnosis. 

Mr. Herbert appealed to the Veterans Court, which 
remanded his case to the Board in July 2009 pursuant to 
a joint request by Mr. Herbert and the VA.  The parties 
requested remand for several reasons, including that it 
was unclear whether the October 2007 medical examiner 
had reviewed Mr. Herbert’s earlier history and examina-
tions, as evidenced by her inclusion of a factually incorrect 
statement about Mr. Herbert’s disciplinary history.  The 
parties specifically agreed that, “[u]pon remand, [Mr. 
Herbert] may submit additional evidence and argument 
on the questions at issue, and [the VA] may ‘seek any 
other evidence the [VA] feels is necessary’ to the timely 
resolution of [Mr. Herbert’s] claim.”   J.A. 480 (quoting 
Fletcher v. Derwinski, 1 Vet. App. 394, 397 (1991)). 

On remand, in February 2010, the Board determined 
that Mr. Herbert “must be scheduled for a VA psychiatric 
examination” and that “[t]he examiner must specifically 
opine whether the appellant has [PTSD] due solely to the 
fact that he survived a storm at sea in January 1956,” 
J.A. 346, i.e., not based on a claim that he saw anyone 
going overboard.  The Board remanded Mr. Herbert’s case 
to the Regional Office for appropriate development.  Mr. 
Herbert underwent the ordered VA examination on No-
vember 23, 2011.  The examiner concluded that experienc-
ing the typhoon in and of itself was an adequate stressor 
to support a PTSD diagnosis, J.A. 311, but that Mr. 
Herbert’s symptoms “do not meet the diagnostic criteria 
for PTSD,” J.A. 315. 
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Meanwhile, in May 2011, Mr. Herbert had an addi-
tional private medical examination, and the examiner 
found PTSD based on the storm alone being a sufficient 
stressor.  It is uncontested before us that the VA did not 
receive that examination report until after the November 
23, 2011 VA examination.  But the May 2011 examination 
report was part of the record when the matter returned to 
the Board. 

In August 2012, the Board rejected Mr. Herbert’s 
claim.  It determined that Mr. Herbert was “not credible 
in reporting his psychiatric symptoms or the stressors he 
claimed regarding his PTSD,” J.A. 17, and found the 
November 2011 examination to be more probative than 
the May 2011 examination.  It therefore found that “enti-
tlement to service connection for [PTSD] is not warrant-
ed.”  J.A. 20. 

Mr. Herbert appealed to the Veterans Court, arguing 
that the Board should not have ordered the November 
2011 examination, that the November 2011 examination 
was inadequate, that the Board failed to comply with the 
remand order, that the Board set forth inadequate rea-
sons and bases for its decision, that the Board’s factual 
findings were clearly erroneous, and that those errors 
were prejudicial.  The Veterans Court affirmed the 
Board’s decision, concluding, among other things, that the 
Board did not err by ordering the November 2011 exami-
nation. 

DISCUSSION 
On appeal, Mr. Herbert raises only one issue that is 

within our jurisdiction—whether the Veterans Court 
relied on a misinterpretation of a statute, 38 U.S.C. 
§ 5103A, in rejecting his contention that the Board was 
forbidden to order the November 2011 examination.  See 
Appellant’s Br. at 1 (statement of the issue).  We have 
jurisdiction to decide that legal issue.  38 U.S.C. § 7292(a), 
(d)(1).  Mr. Herbert argues that § 5103A required the 
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Board, before it could properly order the November 2011 
examination, to make an adequately explained finding 
that the pre-November 2011 record was insufficient for a 
sound ruling to be made on the claim.  We hold that 
§ 5103A contains no such requirement.  
 Section 5103A imposes on the VA Secretary certain 
duties to assist veterans in developing their claims.  38 
U.S.C. § 5103A (“Duty to assist claimants”).  Subsection 
(d) specifically addresses the duty to provide a veteran 
with medical examinations: 

(d) Medical examinations for compensation 
claims.—(1) In the case of a claim for disability 
compensation, the assistance provided by the Sec-
retary under subsection (a) shall include providing 
a medical examination or obtaining a medical 
opinion when such an examination or opinion is 
necessary to make a decision on the claim. 
(2) The Secretary shall treat an examination or 
opinion as being necessary to make a decision on a 
claim for purposes of paragraph (1) if the evidence 
of record before the Secretary, taking into consid-
eration all information and lay or medical evi-
dence (including statements of the claimant)— 

(A) contains competent evidence that the 
claimant has a current disability, or persistent 
or recurrent symptoms of disability; and 
(B) indicates that the disability or symptoms 
may be associated with the claimant’s active 
military, naval, or air service; but 
(C) does not contain sufficient medical evi-
dence for the Secretary to make a decision on 
the claim. 

By its express terms, § 5103A imposes an affirmative 
requirement on the Secretary to provide medical exami-
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nations under certain conditions, specifically, where a 
medical examination “is necessary to make a decision on 
the claim.”  § 5103A(d)(1).  The statute states that, in 
certain circumstances, the Secretary must order a medical 
examination.  It does not say, however, that the Secretary 
may not order a medical examination in any other cir-
cumstance.  It imposes an evidence-gathering duty on the 
Secretary.  It does not confine discretion the Secretary 
otherwise has to gather evidence, including by ordering a 
medical examination. 

Mr. Herbert’s only argument for restricting the Secre-
tary’s examination-ordering authority rests on § 5103A.  
But the provision by its terms does not do so, and Mr. 
Herbert cites no governing precedent stating otherwise.  
We therefore follow § 5103A’s plain terms.  For that 
reason, we reject Mr. Herbert’s argument that the Veter-
ans Court legally erred in not requiring the Board, under 
§ 5103A, to make more of a finding about the insufficiency 
of the existing medical evidence than it did. 

Mr. Herbert does not argue that the Secretary lacks 
authority outside § 5103A to take steps to develop the 
record to make a legally sound decision on a claim, includ-
ing by ordering a medical examination.  See Douglas v. 
Shinseki, 23 Vet. App. 19, 22–26 (2009) (describing statu-
tory bases for broad authority of Secretary to develop the 
record, including by scheduling a veteran for a medical 
examination).  Nor has he identified and relied on any 
constraints on such authority, of which § 5103A by its 
terms is not one.  Mr. Herbert makes no claim that 38 
C.F.R. § 3.304(c) is such a limit, and the Veterans Court 
has rejected a veteran’s argument “that the language of 
38 C.F.R. § 3.304(c) limits VA’s development of evidence,” 
ruling that the provision “gives VA the discretion to 
determine how much development is necessary for a 
determination of service connection to be made.”  Shoffner 
v. Principi, 16 Vet. App. 208, 213 (2002).
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To the extent that Mr. Herbert might be taken to pre-
sent an argument about constraints outside § 5103A by 
invoking the Veterans Court’s decision in Mariano v. 
Principi, 17 Vet. App. 305 (2003), he has identified no 
legal error.  The Veterans Court has since qualified cer-
tain “broad, general” language in Mariano by explaining 
that the VA “has an affirmative duty to gather the evi-
dence necessary to render an informed decision on the 
claim, even if that means gathering and developing nega-
tive evidence, provided [it] does so in an impartial, unbi-
ased, and neutral manner.”  Douglas, 23 Vet. App. at 25–
26 (internal quotation marks omitted).  Mr. Herbert has 
shown no legal error in that standard.  And under 
§ 7292(d)(2), we lack jurisdiction to review the Veterans 
Court’s as-applied determination, which is consistent with 
that standard, that the Board could properly order a 
medical examination here because the record “contain[ed] 
conflicting medical evidence pre-dating the November 
2011 examination.”  Herbert v. Shinseki, No. 12-2680, 
2014 WL 781428, at *1 (Vet. App. Feb. 28, 2014). 

CONCLUSION 
For the foregoing reasons, we reject Mr. Herbert’s ar-

gument that the Board violated § 5103A in ordering the 
November 2011 medical examination.  As Mr. Herbert has 
raised and pressed no other argument on appeal, we 
affirm the decision of the Veterans Court. 

No costs. 
AFFIRMED 
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MOORE, Circuit Judge. 

Marvin O. Johnson appeals from the decision of the 
Court of Appeals for Veterans Claims (Veterans Court) 
denying his request for referral for extra-schedular con-
sideration of his service-connected disabilities.  Because 
the Veterans Court’s interpretation of 38 C.F.R. 
§ 3.321(b)(1), which governs referral for extra-schedular 
consideration, contravenes the plain meaning of the 
regulation, we reverse and remand. 

I. 
When determining compensation for service-

connected disabilities, the Department of Veterans Affairs 
(DVA) generally assigns disability ratings based on a 
schedule of ratings for specific injuries and diseases.  
Ratings are typically assigned based on the degree of 
disability and the effect it has on a veteran’s earning 
capacity, but are sometimes also based on other factors 
such as effect on social functioning or effect on daily 
activities.  In some cases the schedular criteria are inade-
quate to capture the full extent and impact of the veter-
an’s disability.  The DVA has thus provided by regulation 
that in such “[e]xceptional cases,” the veteran may be 
eligible for an “extra-schedular” disability rating.  38 
C.F.R. § 3.321(b)(1). There is no dispute that § 3.321(b)(1) 
entitles a veteran to consideration for referral for extra-
schedular evaluation based on an individual disability not 
adequately captured by the schedular evaluations.  This 
appeal concerns whether § 3.321(b)(1) also entitles a 
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veteran to consideration for referral for extra-schedular 
evaluation based on multiple disabilities, the combined 
effect of which is exceptional and not captured by schedu-
lar evaluations.  

Mr. Johnson served in the U.S. Army from May 1970 
to December 1971.  Years after leaving the service, Mr. 
Johnson filed a claim for increased disability ratings for 
his service-connected disabilities, including rheumatic 
heart disease (then rated 10% disabling), and degenera-
tive changes of the right and left knees (each knee rated 
10% disabling).  A DVA regional office (RO) denied Mr. 
Johnson’s claims, finding that he was not entitled to a 
rating of total disability based on individual unemploya-
bility (TDIU).  Mr. Johnson appealed to the Board of 
Veterans’ Appeals (Board), and the Board affirmed the 
denial of Mr. Johnson’s TDIU claim.  The Board also 
denied Mr. Johnson’s claim for extra-schedular considera-
tion of the combined impact of his service-connected 
rheumatic heart disease and right knee disability under 
§ 3.321(b)(1).  Mr. Johnson appealed to the Veterans 
Court, arguing that the plain language of § 3.321(b)(1) 
requires the DVA to consider his disabilities both individ-
ually and collectively in deciding whether he was entitled 
to an extra-schedular evaluation.   

In an en banc decision, a majority of the Veterans 
Court affirmed the Board.  Johnson v. Shinseki, 26 Vet. 
App. 237, 248 (2013).  It found the language of 
§ 3.321(b)(1) ambiguous, explaining that “it is not clear 
from the language of the regulation whether an extra-
schedular evaluation is to be awarded solely on a disabil-
ity-by-disability basis or on the combined effect of a 
veteran’s service-connected disabilities.”  Id. at 243.  The 
Veterans Court concluded that, given the ambiguity in 
the language, it should defer to the DVA’s interpretation 
of the regulation.  Id.  It found that the DVA interpreted 
§ 3.321(b) in the Veterans Benefits Administration Adju-
dication Procedure Manual (VBA Manual) Rewrite M21-
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1MR, Part III, Subpart. iv, chapter 6, § B.5.c, which states 
that a claim is to be submitted for extra-schedular consid-
eration “if the schedular evaluations are considered 
inadequate for an individual disability.”  Id. at 244.  The 
Veterans Court determined that the DVA’s interpretation 
was entitled to substantial deference because it was not 
unreasonable, plainly erroneous, or inconsistent with the 
regulation and statutory scheme.  Id. at 244–45.  Based 
on the DVA’s interpretation as reflected in the VBA 
Manual, the Veterans Court concluded that the Board 
was not required to consider whether Mr. Johnson was 
entitled to referral for extra-schedular consideration of his 
disabilities on a collective basis.  Id. at 245.   

Judge Moorman filed an opinion concurring in the re-
sult.  Id. at 249 (Moorman, J., concurring).  He explained 
that the plain language of § 3.321(b)(1) “on its face, ap-
pears most easily construed to convey only one meaning—
that a veteran’s collective service-connected disabilities 
may be considered in determining whether referral for an 
extraschedular rating is warranted.”  Id. at 248.  Howev-
er, he concluded that the DVA “has offered an alternative 
meaning for the language in the regulation that is plausi-
ble, albeit not obvious.”  Id.  He explained that based on 
the “deference due to an agency in its interpretation of its 
own regulations, [he] reluctantly conclude[d] that the 
Secretary has presented a plausible, even though 
strained, alternative reading of § 3.321(b)(1) that war-
rants an affirmance of the Board’s decision.”  Id. at 251. 

Chief Judge Kasold dissented, concluding that 
§ 3.321(b)(1) is not ambiguous.  Id. at 254 (Kasold, C.J., 
dissenting).  He stated that the plain language of the 
regulation calls for referral for extra-schedular considera-
tion if the schedular evaluations are inadequate to com-
pensate a veteran for his or her service-connected 
disabilities, either collectively or individually.  Id. at 255–
57.  Judge Davis also filed a dissenting opinion, in which 
Judge Bartley joined.  Id. at 265 (Davis, J., dissenting).  
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Judge Davis agreed with Chief Judge Kasold’s dissent 
and emphasized that his dissent was “grounded in the 
conviction that the language of § 3.321(b)(1) unambigu-
ously refutes the interpretation advanced by the Secre-
tary.”  Id.   

Mr. Johnson appeals.  We have jurisdiction under 38 
U.S.C. § 7292(a). 

II. 
We review statutory and regulatory interpretations of 

the Veterans Court de novo.  38 U.S.C. § 7292(d)(1); see 
also Prenzler v. Derwinski¸ 928 F.2d 392, 393 (Fed. Cir. 
1991).  Deference to an agency’s interpretation of its own 
regulation “is warranted only when the language of the 
regulation is ambiguous.”  Christensen v. Harris Cnty., 
529 U.S. 576, 588 (2000); Bowles v. Seminole Rock & 
Sand Co., 325 U.S. 410, 414 (1945); see also Christopher v. 
SmithKline Beecham Corp., 132 S. Ct. 2156, 2166 (2012).  
“An agency’s interpretation of its own regulation is con-
trolling unless that interpretation is plainly erroneous or 
inconsistent with the regulation.”  Thun v. Shinseki, 572 
F.3d 1366, 1369 (Fed. Cir. 2009); see also Auer v. Robbins, 
519 U.S. 452, 461 (1997).   

The DVA enacted § 3.321(b)(1) pursuant to 38 U.S.C. 
§ 1155.  Section 1155 authorizes the DVA to create a 
disabilities rating schedule and instructs the DVA to 
adopt schedular ratings to account for “reductions in 
earning capacity from specific injuries or combination of 
injuries.”  38 U.S.C. § 1155 (emphasis added).  Section 
3.321(b)(1) provides as follows, in pertinent part: 

To accord justice . . . to the exceptional case where 
the schedular evaluations are found to be inade-
quate, the Under Secretary for Benefits or the Di-
rector . . . is authorized to approve on the basis of 
the criteria set forth in this paragraph an extra-
schedular evaluation commensurate with the av-
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erage earning capacity impairment due exclusive-
ly to the service-connected disability or disabili-
ties. The governing norm in these exceptional 
cases is: A finding that the case presents such an 
exceptional or unusual disability picture with such 
related factors as marked interference with em-
ployment or frequent periods of hospitalization as 
to render impractical the application of the regu-
lar schedular standards. 

38 C.F.R. § 3.321(b)(1)(2012) (emphases added).   
On appeal, Mr. Johnson argues that the Veterans 

Court misinterpreted § 3.321(b)(1).  He contends that the 
plain language of the regulation requires the DVA to 
consider the combined effect of all of a veteran’s service-
connected disabilities in determining whether referral for 
extra-schedular evaluation is appropriate.  The govern-
ment counters that the plain language of § 3.321(b)(1) 
indicates that it applies only to the impact of disabilities 
individually, not collectively.  In the alternative, the 
government argues that the regulation is ambiguous and 
that, given this ambiguity, we should defer to the inter-
pretation of the DVA.   

We agree with Mr. Johnson.  The plain language of 
§ 3.321(b)(1) provides for referral for extra-schedular 
consideration based on the collective impact of multiple 
disabilities.  The regulation is specifically directed to the 
“exceptional case where the schedular evaluations” are 
inadequate.  38 C.F.R. § 3.321(b)(1).  The use of the plural 
“evaluations” suggests that the regulation contemplates a 
situation in which evaluations assigned to multiple disa-
bilities are inadequate.  Indeed, the regulation authorizes 
“an extra-schedular evaluation” where “the schedular 
evaluations” are inadequate to compensate for impair-
ment due to “the service-connected disability or disabili-
ties.”  The use of “disability or disabilities” indicates that 
the regulation contemplates that multiple disabilities may 
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be considered together in referring veterans for extra-
schedular consideration.  Similarly, the fact that the 
regulation authorizes a single extra-schedular evalua-
tion—“an extra-schedular evaluation”—arising from the 
“disability or disabilities” indicates that referral for extra-
schedular evaluation may be based on the collective 
impact of the veteran’s disabilities.  Moreover, the plain 
language of § 3.321(b)(1) is consistent with the language 
of § 1155 authorizing the regulation.  38 U.S.C. § 1155 
(authorizing the Secretary to “adopt and apply a schedule 
of ratings of reductions in earning capacity from specific 
injuries or combination of injuries”).   

We are not persuaded by the government’s argument 
that the term “disability picture” in the regulation must 
be construed as limited to the impact of a single disability 
rather than multiple disabilities.  Even if the term disa-
bility picture as used in other sections of the DVA regula-
tions were construed as referring to the impact of a single 
disability, that is not the case with respect to 
§ 3.321(b)(1).  The clear language and the use of the term 
“disability picture” in the context of § 3.321(b)(1) refers to 
the collective impact of a veteran’s “service-connected 
disability or disabilities.”    

Seeking to overcome the plain language of the regula-
tion, the government further argues that the our interpre-
tation of § 3.321(b)(1) cannot be correct because another 
provision, the TDIU provision at 38 C.F.R. § 4.16, is 
already designed to address the situation where schedular 
evaluations are insufficient to account for the collective 
impact of multiple disabilities.  We disagree.  As the 
government itself notes, the TDIU provision only accounts 
for instances in which a veteran’s combined disabilities 
establish total unemployability, i.e., a disability rating of 
100 percent.  Appellee’s Br. at 26.  On the other hand, 
§ 3.321(b)(1) performs a gap-filling function.  It accounts 
for situations in which a veteran’s overall disability 
picture establishes something less than total unemploya-
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bility, but where the collective impact of a veteran’s 
disabilities are nonetheless inadequately represented.  
Our plain-language interpretation of § 3.321(b)(1) does 
not render it duplicative of the TDIU provision of § 4.16.   

Because we find that the plain language of 
§ 3.321(b)(1) is unambiguous, we do not defer to the 
DVA’s interpretation of its regulation.  See Christensen, 
529 U.S. at 588.  The government cannot manufacture an 
ambiguity in language where none exists in order to 
redefine the plain language of a regulation.  As Chief 
Judge Kasold noted, “simply saying something is ambigu-
ous does not make it so.”  Johnson, 27 Vet. App. at 254 
(Kasold, C.J., dissenting).  And we find no ambiguity in 
the language of § 3.321(b)(1). 

We further note that, while policy arguments would 
not, in any case, persuade us to depart from the plain 
language of the regulation, we see no policy justification 
for interpreting § 3.321(b)(1) in the way that the govern-
ment advocates.  The purpose of the regulation is “[t]o 
accord justice . . . to the exceptional case where the sched-
ular evaluations are found to be inadequate.”  38 C.F.R. 
§ 3.321(b)(1).  There is no logic to the idea that it is only 
necessary to accord justice based on a veteran’s individual 
disabilities and not also on the collective impact of all of 
the veteran’s disabilities.  Limiting referrals for extra-
schedular evaluation to considering a veteran’s disabili-
ties individually ignores the compounding negative effects 
that each individual disability may have on the veteran’s 
other disabilities.  It is not difficult to imagine that, in 
many cases, the collective impact of all of a veteran’s 
disabilities could be greater than the sum of each individ-
ual disability’s impact.  The regulation itself makes clear 
that it is meant to cover “an exceptional or unusual disa-
bility picture,” where the regular rating standards simply 
would not adequately cover the extent of a veteran’s 
disability.  Given the intention of the regulation, the 
government’s argument that the consideration of the need 
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for extra-schedular review should occur by evaluating 
each disability individually, without considering the 
impact on a veteran of his or her collective disability 
picture, seems difficult to defend.   

CONCLUSION 
We reverse and remand to the Veterans Court for fur-

ther proceedings in accordance with this opinion.   
REVERSED AND REMANDED 
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O’MALLEY, Circuit Judge, concurring. 
I agree with the majority’s well-reasoned analysis and 

with the judgment it reaches.  I write separately only to 
note that, if the regulation here were deemed sufficiently 
ambiguous to require application of Auer deference, I 
believe this is a case in which the wisdom of continued 
adherence to that principle should be reconsidered.  See 
Auer v. Robbins, 519 U.S. 452 (1997). 

Several Supreme Court Justices have recently ex-
pressed an interest in revisiting the propriety of the 
principles set forth in Auer and in Bowles v. Seminole 
Rock & Sand Co., 325 U.S. 410 (1945).  Decker v. Nw. 
Envtl. Def. Ctr., 133 S. Ct. 1326, 1339 (2013) (Scalia, J., 
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concurring-in-part, dissenting-in-part) (“For decades, and 
for no good reason, we have been giving agencies the 
authority to say what their rules mean, under the harm-
less-sounding banner of ‘defer[ring] to an agency’s inter-
pretation of its own regulations.’” (citing Talk Am., Inc. v. 
Mich. Bell Tel. Co., 131 S. Ct. 2254, 2265 (2011) (Scalia, 
J., concurring))).  Chief Justice Roberts, writing for him-
self and Justice Alito in Decker, recognized that: 
(1) “[q]uestions of Seminole Rock and Auer deference arise 
as a matter of course on a regular basis;” and (2) “there is 
some interest in reconsidering those cases.”  Decker, 133 
S. Ct. at 1339 (Roberts, C.J., concurring).     

While some level of deference may be appropriate, 
there is a concern that “deferring to an agency’s interpre-
tation of its own rule encourages the agency to enact 
vague rules which give it the power, in future adjudica-
tions, to do what it pleases.  This frustrates the notice and 
predictability purposes of rulemaking, and promotes 
arbitrary government.”  Talk Am., 131 S. Ct. at 2266 
(Scalia, J., concurring).  I agree with Justice Scalia’s 
concerns that:  

however great may be the efficiency gains derived 
from Auer deference, beneficial effect cannot justi-
fy a rule that not only has no principled basis but 
contravenes one of the great rules of separation of 
powers: He who writes a law must not adjudge its 
violation.  

Decker, 133 S. Ct. at 1342 (Scalia, J., concurring-in-part, 
dissenting-in-part).   
 Questions regarding the appropriate level of deference 
given to an agency’s interpretation of its own regulation 
are even more complex in the veterans’ benefit context, 
where the Supreme Court has “long applied the canon 
that provisions for benefits to members of the Armed 
Services are to be construed in the beneficiaries’ favor.”  
See Henderson v. Shinseki, 131 S. Ct. 1197, 1206 (2011) 
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(citation and internal quotation marks omitted); see also 
Brown v. Gardner, 513 U.S. 115, 118 (1994) (noting that 
“interpretive doubt is to be resolved in the veteran’s 
favor”).  Where there is a conflict between an agency’s 
reasonable interpretation of an ambiguous regulation and 
a more veteran-friendly interpretation, it is unclear which 
interpretation controls.  See Linda D. Jellum, Heads I 
Win, Tails You Lose: Reconciling Brown v. Gardner’s 
Presumption that Interpretive Doubt Be Resolved in 
Veterans’ Favor with Chevron, 61 Am. U. L. Rev. 59, 77 
n.141 (2011) (“If an agency’s interpretation of its regula-
tion must be ‘plainly wrong’ before the court can reject 
that interpretation, there can be little place for Gardner’s 
[veteran-friendly] Presumption; the VA’s interpretation 
would have to be plainly wrong before it was rejected.”).   
 The majority here cites Seminole Rock and Auer—
which are binding Supreme Court precedent—and ex-
plains that deference to an agency’s interpretation of its 
own regulation is warranted only when the language of 
the regulation is ambiguous.  Because I agree with the 
majority that 38 C.F.R. § 3.321(b)(1) is unambiguous—
and thus there is no need to apply Auer deference—I join 
the majority’s decision.  I note, however, that the validity 
of Auer deference is questionable, both generally and 
specifically as it relates to veterans’ benefit cases.   
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Before DYK, MAYER, and REYNA, Circuit Judges. 
DYK, Circuit Judge. 

Curtis Scott appeals from the decision of the United 
States Court of Appeals for Veterans Claims (“Veterans 
Court”) denying his claim for service connection for hepa-
titis C.  We affirm. 

BACKGROUND 
Scott served on active duty for training in the United 

States Marine Corps Reserve from January to July 1972.  
On November 18, 1999, Scott tested positive for hepatitis 
C.  He applied for disability benefits on February 4, 2005, 
alleging that he contracted hepatitis C in service.  His 
primary theory was that he was infected with hepatitis C 
when he received air-gun inoculations during his military 
service.  The Department of Veterans Affairs (“VA”) 
regional office (“RO”) denied Scott’s claim for service 
connection on September 20, 2005. 

On April 24, 2006, Scott appealed to the Board of Vet-
erans’ Appeals (“Board”) and requested an evidentiary 
hearing before the Board.  See 38 C.F.R. § 20.700(a) (right 
to a hearing).  Scott was incarcerated at the time of his 
appeal to the Board.  On December 6, 2007, the RO sent a 
letter to Scott, “acknowledg[ing] [his] request for a Video 
Conference hearing before the Board,” and “request[ing] 
that [Scott] provide us with the date [Scott is] expected to 
be released from [his] incarceration so we may schedule 
[his] video conference hearing accordingly.”  J.A. 575.  
Scott responded to the RO on December 13, 2007, reiterat-
ing his request for a hearing and informing the Board 
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that his “minimum expiration parole date for release is 
January 13, 2017,” and his “next parole review date is 
scheduled for March of 2009.”  J.A. 573.  On January 14, 
2008, the RO notified Scott that his hearing had been 
scheduled for March 14, 2008, in Houston, Texas.  Scott, 
who was still incarcerated on the scheduled hearing date, 
failed to appear for the hearing. 

On March 23, 2008, Scott requested a rescheduled 
hearing because he “could not appear for [his] hearing 
because of [his] incarceration.”  J.A. 826.  The Board 
denied Scott’s request, finding that Scott had “not shown 
good cause for failing to appear for [his] hearing,” but 
made no mention of Scott’s incarceration.  J.A. 683.  The 
Board subsequently denied Scott’s claim for service con-
nection, noting that Scott “failed to report for his sched-
uled hearing in March 2008” and that the Board denied 
his request to reschedule it.  J.A. 677. 

On appeal to the Veterans Court, Scott, who by this 
time was represented by counsel, did not raise the hear-
ing issue.  The Veterans Court vacated and remanded to 
the Board due to an inadequate medical examination, 
without mentioning the hearing issue.  In remanding to 
the RO, the Board noted the hearing issue but that Scott 
“has not renewed his request” for a hearing.  J.A. 221.  On 
November 18, 2011, the RO continued the service connec-
tion denial without mentioning the hearing issue.  Scott 
again appealed to the Board via a re-certification of 
appeal form which checked “YES” in answer to “WAS 
HEARING REQUESTED?”, but Scott did not raise the 
hearing issue with the Board.  J.A. 183.  The Board 
affirmed, again noting that Scott “has not renewed his 
request” for a hearing.  J.A. 16.   

On appeal to the Veterans Court, on July 26, 2013, 
Scott raised the hearing issue for the first time since his 
March 23, 2008, request for a rescheduled hearing.  The 
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Veterans Court affirmed, holding that Scott “did not raise 
this [hearing] issue in either proceeding,” referring to 
Scott’s prior appeal to the Veterans Court and his current 
appeal before the Board.  J.A. 1–2.  The Veterans Court 
held that raising the hearing issue at this late stage 
“amounts to an effort to engage in undesirable piecemeal 
litigation, and [Scott] provides no compelling basis to 
permit it.”  J.A. 2.  Scott appeals.  We have jurisdiction 
pursuant to 38 U.S.C. § 7292(a).  We review legal deter-
minations of the Veterans Court de novo.  Moffitt v. 
McDonald, 776 F.3d 1359, 1364 (Fed. Cir. 2015). 

DISCUSSION 
I 

The Supreme Court has recognized the importance of 
issue exhaustion with respect to administrative tribunals.  
In United States v. L. A. Trucker Truck Lines, Inc., 344 
U.S. 33 (1952), the Court held that “orderly procedure and 
good administration require that objections to the pro-
ceedings of an administrative agency be made while [the 
agency] has opportunity for correction in order to raise 
issues reviewable by the courts,” such that “as a general 
rule . . . courts should not topple over administrative 
decisions unless the administrative body not only has 
erred but has erred against objection made at the time 
appropriate under its practice.”  Id. at 37.1  But Scott 

1  See also Hormel v. Helvering, 312 U.S. 552, 556 
(1941) (“Ordinarily an appellate court does not give con-
sideration to issues not raised below. . . .  And the basic 
reasons which support this general principle applicable to 
trial courts make it equally desirable that parties should 
have an opportunity to offer evidence on the general 
issues involved in the less formal proceedings before 
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argues that the Supreme Court’s decision in Sims v. Apfel, 
530 U.S. 103 (2000), precludes application of the issue 
exhaustion doctrine in the context of veterans benefits 
because proceedings before the VA are non-adversarial in 
nature. 

We addressed this issue even before the Supreme 
Court’s decision in Sims, in Maggitt v. West, 202 F.3d 
1370 (Fed. Cir. 2000).  We articulated a case-by-case 
balancing test for issue exhaustion in the VA system: 
“The test is whether the interests of the individual weigh 
heavily against the institutional interests the doctrine 
exists to serve.”  Id. at 1377 (citing McCarthy v. Madigan, 
503 U.S. 140, 146 (1992)).  We remanded to the Veterans 
Court to determine, inter alia, “whether invocation of the 
exhaustion doctrine [was] appropriate” with respect to the 
veteran’s request to reopen his claim for service connec-
tion based on constitutional and statutory arguments that 
he had not raised before the Board.  Id. at 1378–79.    

Thereafter, in Sims, the Supreme Court addressed is-
sue exhaustion in the context of Social Security Admin-
istration (“SSA”) benefits.  The Court noted that “SSA 
regulations do not require issue exhaustion.”  530 U.S. at 
108.  When that is so, “the desirability of a court imposing 
a requirement of issue exhaustion depends on the degree 
to which the analogy to normal adversarial litigation 
applies in a particular administrative proceeding.”  Id. at 
109.  A plurality of the Court concluded that “[t]he differ-
ences between courts and agencies are nowhere more 
pronounced than in Social Security proceedings,” such 
that “a judicially created issue-exhaustion requirement is 
inappropriate.”  Id. at 110, 112.  But the majority also 
recognized that “it is common for an agency’s regulations 

administrative agencies entrusted with the responsibility 
of fact finding.”). 
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to require issue exhaustion in administrative appeals.  
And when regulations do so, courts reviewing agency 
action regularly ensure against the bypassing of that 
requirement by refusing to consider unexhausted issues.”  
Id. at 108 (citations omitted).  Justice O’Connor’s concur-
rence also made clear that Sims does not apply, and 
exhaustion is required, where applicable statutes or 
regulations impose an exhaustion requirement.  See id. at 
113 (O’Connor, J., concurring).  Thus, in light of Sims, we 
must determine the extent to which statutes or agency 
regulations require issue exhaustion in the veterans 
benefits context.  

In previous veterans’ cases we have considered issue 
exhaustion in three specific contexts and have held that 
the statutes and regulations require issue exhaustion in 
appropriate circumstances.  First, in an appeal from the 
RO to the Board, 38 C.F.R. § 20.202 specifically requires 
that the errors by the RO be identified either by stating 
that all issues in the statements of the case are being 
appealed or by specifically identifying the issues being 
appealed.2  See Robinson  v. Shinseki, 557 F.3d 1355, 

2  Section 20.202 provides, in relevant part: 
If the Statement of the Case and any prior Sup-
plemental Statements of the Case addressed sev-
eral issues, the Substantive Appeal must either 
indicate that the appeal is being perfected as to all 
of those issues or must specifically identify the is-
sues appealed.  The Substantive Appeal should 
set out specific arguments relating to errors of fact 
or law made by the agency of original jurisdiction 
in reaching the determination, or determinations, 
being appealed.  To the extent feasible, the argu-
ment should be related to specific items in the 
Statement of the Case and any prior Supple-
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1361 (Fed. Cir. 2009) (“We . . . do not suggest that under 
the regulations the veteran is entirely relieved of his or 
her obligation to raise issues in the first instance before 
the VA where the record is being made.  The regulations 
quite clearly impose such an obligation even in direct 
appeals . . . .” (citing 38 C.F.R. § 20.202)). 

Second, where the alleged error was made by the 
Board, we have held that the statute, 38 U.S.C. § 7252(a), 
requires issue exhaustion before the Board in appropriate 
circumstances.3  See Ledford v. West, 136 F.3d 776, 779–
80 (Fed. Cir. 1998) (Under § 7252, “the [Veterans C]ourt’s 
jurisdiction is premised on and defined by the Board’s 
decision concerning the matter being appealed,” and 
“while the doctrine of exhaustion of administrative reme-
dies is not jurisdictional,” exhaustion is normally re-
quired.).  Thereafter, in Maggitt, we held that exhaustion 

mental Statements of the Case.  The Board will 
construe such arguments in a liberal manner for 
purposes of determining whether they raise issues 
on appeal, but the Board may dismiss any appeal 
which fails to allege specific error of fact or law in 
the determination, or determinations, being ap-
pealed.   

38 C.F.R. § 20.202; see also 38 U.S.C. § 7105(d)(3) (“The 
appeal [to the Board] should set out specific allegations of 
error of fact or law, such allegations related to specific 
items in the statement of the case.  The benefits sought on 
appeal must be clearly identified.”).  

3  Section 7252(a) provides: “The Court of Appeals 
for Veterans Claims shall have exclusive jurisdiction to 
review decisions of the Board of Veterans’ Appeals. . . .  
The Court shall have power to affirm, modify, or reverse a 
decision of the Board or to remand the matter, as appro-
priate.”  38 U.S.C. § 7252(a).  
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was not required in all cases, distinguished Ledford, and 
concluded that “[n]othing in the statutory scheme provid-
ing benefits for veterans mandates a jurisdictional re-
quirement of exhaustion of remedies which would require 
the Veterans Court to disregard every legal argument not 
previously made before the Board.”  See 202 F.3d at 1376–
77.  As noted above, “the test is whether the interests of 
the individual weigh heavily against the institutional 
interests the doctrine exists to serve.”  Id. at 1377 (citing 
McCarthy, 503 U.S. at 146).  

In Bernklau v. Principi, 291 F.3d 795 (Fed. Cir. 2002), 
decided after Sims, we upheld the Veterans Court’s 
application of issue exhaustion to arguments that the 
veteran had failed to raise before the Board, holding that 
Maggitt did not require an explicit balancing of interests 
in the individual case.  See id. at 799, 801–02.  We held 
that new arguments for an earlier effective date based on 
past events allegedly supporting an informal claim for 
individual unemployability “TDIU” were properly rejected 
as not raised before the Board.  See id. at 800–02.4 

4  Scott relies on cases from other circuits which 
held that issue exhaustion did not apply to various agency 
proceedings.  But none of these cases involved a statute or 
regulation that specifically imposed an issue exhaustion 
requirement.  See Alaska Survival v. Surface Transp. Bd., 
705 F.3d 1073, 1081 (9th Cir. 2013) (declining to apply 
issue exhaustion to an appeal from the Surface Transpor-
tation Board because the “administrative process lacks an 
adversarial component” with no mention of a statute or 
regulation requiring otherwise); Vaught v. Scottsdale 
Healthcare Corp. Health Plan, 546 F.3d 620, 630 (9th Cir. 
2008) (“No ERISA statute precludes courts from hearing 
objections not previously raised . . . nor does any ERISA 
statute or regulation require claimants to identify all 
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Third, in an appeal from the Veterans Court to this 
court we have held that 38 U.S.C. § 7292(a) requires issue 
exhaustion at the Veterans Court level.5  In Belcher v. 
West, 214 F.3d 1335 (Fed. Cir. 2000), we explained that 
“38 U.S.C. § 7292(a) speaks directly to the requirement of 
issue exhaustion.”  Id. at 1337 (citing Sims, 530 U.S. at 
106–09).  In Belcher, the veteran raised an argument for 
the first time on appeal to this court that the Veterans 
Court failed to follow a VA regulation relating to service 
connection.  Id. at 1336.  We declined to consider the 
argument, holding that we lacked jurisdiction to hear it 
because it was not addressed by or presented to the 
Veterans Court.  Id. at 1337. 

The statutes and regulations thus impose a require-
ment of issue exhaustion in appropriate circumstances.   
While the requirement of exhaustion is relatively strict in 

issues they wish to have considered on appeal.”); Coalition 
for Gov’t Procurement v. Fed. Prison Indus., Inc., 365 F.3d 
435, 463 (6th Cir. 2004) (“In considering whether the 
district court properly imposed an issue exhaustion re-
quirement in the case sub judice, we initially observe that 
such a requirement exists in neither [the agency’s] organ-
ic statute nor its regulations.”). 

5  Section 7292(a) provides, in relevant part: 
After a decision of the [Veterans Court] is entered 
in a case, any party to the case may obtain a re-
view of the decision with respect to the validity of 
a decision of the Court on a rule of law or of any 
statute or regulation . . . or any interpretation 
thereof (other than a determination as to a factual 
matter) that was relied on by the Court in making 
the decision. 

38 U.S.C. § 7292(a). 
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proceedings before the Veterans Court, we have concluded 
that the non-adversarial nature of proceedings before the 
VA mandates a less strict requirement, as we now dis-
cuss. 

II   
In view of the non-adversarial nature of proceedings 

before the Board, it is appropriate in the first and second 
situations listed above that the Board and the Veterans 
Court give a liberal construction to arguments made by 
the veteran before the Board, as is specifically required by 
§ 20.202 of the regulations in the case of appeals from the 
RO to the Board.  “In various decisions we have made 
clear that the Board has a special obligation to read pro se 
filings liberally.”  Robinson, 557 F.3d at 1358–59.  In 
Robinson, we held that this obligation extends to cases in 
which the veteran is represented by counsel.  See 557 F.3d 
at 1359–60.  This obligation extends to all proceedings 
before the Board.  It follows from the test articulated in 
Maggitt.  See 202 F.3d at 1377.                                                                                         

Our prior cases have illuminated what is required by 
a liberal construction.  In Roberson v. Principi, 251 F.3d 
1378 (Fed. Cir. 2001), the Veterans Court affirmed the 
Board’s service-connection denial because the veteran had 
failed to allege TDIU.  Id. at 1382.  We held, in the con-
text of clear and unmistakable error (“CUE”) claims, that 
the VA must “fully and sympathetically develop the 
veteran’s claim to its optimum before deciding it on the 
merits.”  Id. at 1384 (quoting Hodge v. West, 155 F.3d 
1356, 1362 (Fed. Cir. 1998)).  Thus, “[o]nce a veteran 
submits evidence of a medical disability and makes a 
claim for the highest rating possible, and additionally 
submits evidence of unemployability, the ‘identify the 
benefit sought’ requirement of 38 C.F.R. § 3.155(a) is met 
and the VA must consider TDIU.”  Id.   
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In Comer v. Peake, 552 F.3d 1362 (Fed. Cir. 2009), we 
held that where the veteran made a claim for service 
connection and record evidence supported total disability 
based on TDIU benefits, the Board was required to con-
sider that evidence as a TDIU claim even though the 
veteran had not specifically raised a TDIU claim.  See id. 
at 1366–69.  Comer held that the requirement to liberally 
construe a veteran’s arguments extended to arguments 
that were “not explicitly raised” before the Board.  Id. at 
1366.   

Similarly, in Robinson, we held that where the veter-
an made a claim for service connection and record evi-
dence supported secondary service connection, the Board 
was required to consider that evidence as a claim for 
secondary service connection even though the veteran had 
not specifically raised secondary service connection.  See 
Robinson, 557 F.3d at 1361–62; see also Rivera v. 
Shinseki, 654 F.3d 1377, 1382 (Fed. Cir. 2011) (“In light of 
the Board’s obligations to read veterans’ submissions 
liberally and to consider the full context within which 
those submissions are made, we conclude that section 
7105(d)(3) does not impose such a[n explicit statement] 
requirement, at least in the context of a case involving the 
single factual question of the sufficiency of the veteran’s 
evidence to reopen a claim.”). 

Roberson, Robinson, and Comer thus require the Vet-
erans Court to look at all of the evidence in the record to 
determine whether it supports related claims for service-
connected disability even though the specific claim was 
not raised by the veteran.  They also require that veter-
ans’ procedural arguments be construed liberally, but 
those cases do not go so far as to require the Veterans 
Court to consider procedural objections that were not 
raised, even under a liberal construction of the pleadings. 



                                           SCOTT v. MCDONALD 12 

There is a significant difference between considering 
closely-related theories and evidence that could support a 
veteran’s claim for disability benefits and considering 
procedural issues that are collateral to the merits.  As to 
the former, the veteran’s interest is always served by 
examining the record for evidence that would support 
closely related claims that were not specifically raised.  As 
to procedural issues, that is not always the case.  A veter-
an’s interest may be better served by prompt resolution of 
his claims rather than by further remands to cure proce-
dural errors that, at the end of the day, may be irrelevant 
to final resolution and may indeed merely delay resolu-
tion.  Under such circumstances, the failure to raise an 
issue may as easily reflect a deliberate decision to forgo 
the issue as an oversight.  Having initially failed to raise 
the procedural issue, the veteran should not be able to 
resurrect it months or even years later when, based on 
new circumstances, the veteran decides that raising the 
issue is now advantageous.  For this reason, absent 
extraordinary circumstances not apparent here, we think 
it is appropriate for the Board and the Veterans Court to 
address only those procedural arguments specifically 
raised by the veteran, though at the same time giving the 
veteran’s pleadings a liberal construction.   

In short, we hold that the Board’s obligation to read 
filings in a liberal manner does not require the Board or 
the Veterans Court to search the record and address 
procedural arguments when the veteran fails to raise 
them before the Board.  Under the balancing test articu-
lated in Maggitt, the VA’s institutional interests in ad-
dressing the hearing issue early in the case outweigh 
Scott’s interests in the Veterans Court’s adjudication of 
the issue.    

A review of Scott’s pleadings to the Board confirms 
that Scott did not raise the hearing issue in his current 
appeal to the Board.  The regulations do not require that 
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the Board or the Veterans Court address the veteran’s 
argument that the Board erred in not providing him with 
a hearing. 

AFFIRMED 
COSTS 

No costs. 
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DEPARTMENT OF VETERANS 
AFFAIRS 

38 CFR Parts 3, 19, and 20 

RIN 2900–AO81 

Standard Claims and Appeals Forms 

AGENCY: Department of Veterans Affairs. 
ACTION: Final rule. 

SUMMARY: The Department of Veterans 
Affairs (VA) amends its adjudication 
regulations and the appeals regulations 
and rules of practice of the Board of 
Veterans’ Appeals (Board) to require 
that all claims governed by VA’s 
adjudication regulations be filed on 
standard forms prescribed by the 
Secretary, regardless of the type of claim 
or posture in which the claim arises. 
This rulemaking also eliminates the 
constructive receipt of VA reports of 
hospitalization or examination and 
other medical records as informal 
claims for increase or to reopen while 
retaining the retroactive effective date 
assignment for awards for claims for 
increase which are filed on a standard 
form within 1 year of such 
hospitalization, examination, or 
treatment. This final rule also 
implements the concept of an intent to 
file a claim for benefits, which operates 
similarly to the current informal claim 
process, but requires that the 
submission establishing a claimant’s 
effective date of benefits must be 
received in one of three specified 
formats. Finally, these amendments will 
provide that VA will accept an 
expression of dissatisfaction or 
disagreement with an adjudicative 
determination by the agency of original 
jurisdiction(AOJ) as a Notice of 
Disagreement (NOD) only if it is 
submitted on a standardized form 
provided by VA for the purpose of 
appealing the decision, in cases where 
such a form is provided. Although a 
standardized NOD form will only 
initially be provided in connection with 
decisions on compensation claims, VA 
may require a standard NOD form for 
any type of claim for VA benefits if, in 
the future, it develops and provides a 
standardized NOD form for a particular 
benefit. The purpose of these 
amendments is to improve the quality 
and timeliness of the processing of 
veterans’ claims for benefits by 
standardizing the claims and appeals 
processes through the use of forms. 
DATES: Effective Date: This final rule is 
effective March 24, 2015. 
FOR FURTHER INFORMATION CONTACT: 
Stephanie Li, Chief, Regulations Staff 
(211D), Compensation Service, 

Department of Veterans Affairs, 810 
Vermont Avenue NW., Washington, DC 
20420, (202) 461–9700. (This is not a 
toll-free number.) 
SUPPLEMENTARY INFORMATION: 

Executive Summary 

I. Purpose of the Final Rule 

The Department of Veterans Affairs 
(VA) amends its adjudication 
regulations and its appeals regulations 
and rules of practice of the Board of 
Veterans’ Appeals (Board) for the 
purpose of improving the quality and 
timeliness of the processing of veterans’ 
claims for benefits and appeals. Under 
38 U.S.C. 501(a), VA is authorized to 
make these regulatory changes as it is 
granted broad authority to ‘‘prescribe all 
rules and regulations which are 
necessary or appropriate to carry out the 
laws administered by [VA] and are 
consistent with those laws,’’ including 
specifically authority to prescribe ‘‘the 
forms of application by claimants under 
such laws.’’ Congress has characterized 
a request for Board review as an 
‘‘[a]pplication for review on appeal.’’ 38 
U.S.C. 7106, 7107, 7108. Additionally, 
38 U.S.C. 5101 explicitly provides that 
claimants must file ‘‘a specific claim in 
the form prescribed by the Secretary’’ in 
order for VA to pay benefits. 

II. Summary of Major Provisions 

The major provisions of this final rule 
include the following: VA will 
standardize the claims and appeals 
processes through the use of specific 
mandatory forms prescribed by the 
Secretary, regardless of the type of claim 
or posture in which the claim arises. 
These amendments will apply to all 
benefits within the scope of 38 CFR part 
3, namely pension, compensation, 
dependency and indemnity 
compensation, and monetary burial 
benefits. These changes to VA’s 
adjudication regulations not only will 
drive modernization of the claims and 
appeals processes, but will also provide 
veterans, claimants, and authorized 
representatives with a clearer and easier 
way to initiate and file claims. 

These final regulations also eliminate 
the provisions of 38 CFR 3.157 which 
allowed various documents other than 
claims forms to constitute claims, 
specifically, VA reports of 
hospitalization or examination and 
other medical records which could be 
regarded as informal claims for increase 
or to reopen a previously denied claim. 
Nonetheless, this rule retains the 
current retroactive effective date 
assigned for awards for claims for 
increased evaluation as long as they are 
filed on a standard form within 1 year 

of such hospitalization, examination, or 
treatment. 

This final rule further implements a 
procedure to replace the non-standard 
informal claim process in 38 CFR 3.155 
by employing a standard form on which 
a claimant or his or her representative 
can file an ‘‘intent to file’’ a claim for 
benefits. 

Finally, this final rule provides that 
VA will accept an expression of 
dissatisfaction or disagreement with an 
adjudicative determination by the 
agency of original jurisdiction (AOJ) as 
a Notice of Disagreement (NOD) only if 
it is submitted on a standardized form 
provided by VA for the purpose of 
appealing the decision. This 
requirement only applies in cases where 
VA provides such a form with the 
Notice of Appeal Rights sent with the 
notice of a decision on a claim. In these 
cases, this rule replaces the current 
provision in 38 CFR 20.201 which 
permitted an appellant to begin the 
appeal process by filing in any format a 
statement that can be ‘‘reasonably 
construed’’ as seeking appellate review. 
This procedure made the identification 
of an appeal a time-intensive and 
inefficient interpretive exercise, 
complicated by the fact that an NOD 
could be embedded within 
correspondence addressing a variety of 
other matters, often contributing to 
delay in VA recognizing that an 
appellant sought to initiate an appeal. 

VA also adds two new sections to part 
19 in this final rule. For NODs filed on 
a form provided by the AOJ, new 38 
CFR 19.24 will govern. This provision 
sets forth the procedures governing the 
treatment of incomplete forms, the 
criteria of a complete form, the 
timeframe to cure an incomplete form, 
the failure to respond to request to cure, 
action when a complete form is filed, 
and clarification of issues which are not 
enumerated on the form for appellate 
review. For NODs filed where no form 
is provided by the AOJ, new 38 CFR 
19.23 which clarifies whether the 
requirements of current 38 CFR 19.26, 
19.27, and 19.28, or newly adopted 
§ 19.24 would apply to a particular case, 
will govern. Although a standardized 
NOD form will only initially be 
provided in connection with decisions 
on compensation claims, VA may 
require a standard NOD form for any 
type of claim for VA benefits if, in the 
future, it develops and provides a 
standardized NOD form for a particular 
benefit. 

III. Costs and Benefits 
This rulemaking will not affect 

veterans’ eligibility for benefits, but 
rather prescribe that they must use a 
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standard application form to formally 
apply for benefits. It also specifies that 
medical records themselves no longer 
constitute claims in the absence of a 
claim submitted formally. However, the 
retroactive effective date treatment for 
hospitalization, treatment, or 
examination under current regulation 
will apply if a claimant files an intent 
to file a claim or a complete claim 
within one year of such medical care. 
Likewise, this rulemaking amends VA’s 
appeals regulations and rules of practice 
of the Board of Veterans’ Appeals 
(Board) to provide that VA will only 
accept an expression of dissatisfaction 
or disagreement with an adjudicative 
determination by the AOJ as a Notice of 
Disagreement (NOD) if it is submitted 
on a standardized form provided by VA 
for the purpose of appealing the 
decision, in cases where such a form is 
provided. This rulemaking seeks to 
change the format in which claimants 
initiate a claim, file a claim, and initiate 
an appeal through the use of VA- 
prescribed forms but does not alter 
claimants’ entitlement to benefits or the 
amounts of awards granted. 

While there are no substantial 
monetary burdens on the claimant, the 
cost to claimants in submitting complete 
claims or initiating an appeal on a 
prescribed form or submitting 
expressions of intent to file in a 
specified format can be calculated in 
terms of a claimant’s time to fill out VA 
forms. Claimants and/or authorized 
representatives may need to learn and 
acclimate themselves to the new intent 
to file a claim process, which functions 
similarly to the current informal claim 
process. However, those claimants who 
are familiar with VA’s claims process 
may recognize the operation of the 
intent to file process as functioning 
similar to the current informal claim 
process. The difference is that the intent 
to file a claim form serves as the 
effective date placeholder like the 
informal claim itself but must be 
submitted in specified standard formats 
and will only trigger VA’s duty to 
furnish the claimant the appropriate 
form. 

While VA recognizes this time cost to 
claimants in completing a prescribed 
claim or appeal form, it concludes that 
this up-front time burden to claimants is 
equivalent to (or even lesser than the 
unquantifiable time it takes for 
approximately half of claimants to 
compose non-standard submissions and 
the time VA spends identifying and 
clarifying the communication received 
in non-standard submissions, all of 
which add to delays in processing and 
adjudicating claims and appeals and the 
overall timeliness of delivering benefits 

to claimants. Therefore, we have 
determined that the time required by 
claimants to fill out forms is less than 
or equal to the current time burdens on 
claimants submitting non-standard 
submissions along with the time it takes 
for VA to identify, clarify, and develop 
these non-submissions. This also 
applies to claimants opting to submit an 
intent to file a claim and a complete 
claim. 

By requiring data to be formatted in 
a standard way through the use of 
forms, VA will be able to cut processing 
time in identifying and developing 
claims, which will result in faster 
delivery of benefits to all veterans. 
While approximately half of the 
claimant population files non-standard 
submissions, the other half continues to 
file claims on a prescribed form. For the 
claimant population filing on prescribed 
forms, there is no additional burden as 
a result of this rulemaking. 

As previously stated, this rulemaking 
does not affect the amount of monies 
paid to a claimant or entitlement to 
benefits except in the case where a 
claimant who is not familiar with the 
intent to file a claim process submits an 
informal claim which VA will deem as 
a request for an application for benefits, 
resulting in the claimant submitting an 
intent to file a claim form or complete 
claim at a later date. VA intends to 
mitigate this situation by delaying the 
effective date of this rule by 180 days 
from publication in order to perform 
robust outreach to inform and educate 
claimants and authorized 
representatives of this new standardized 
procedure of the claims and appeals 
processes. 

This rulemaking will allow VA to 
decrease the processing time in 
identifying, clarifying, and processing 
non-standard submissions as claims or 
appeals since VA will be able to easily 
target and identify these claims or 
initiations of appeals based on the 
submitted form. This means increased 
quality in processing claims as VA 
would be able to more accurately 
identify claims and to correctly assign 
effective dates of awards for claims 
submitted on prescribed forms. Thus, 
standardizing the claims and appeals 
processes through the use of forms 
translates to faster delivery of benefits to 
claimants. In addition, standardizing 
submissions on prescribed forms is an 
essential component to VA’s current 
and developing electronic business 
programs which are designed to 
facilitate the efficient and accurate 
processing and adjudication of claims 
and appeals. In order to utilize the 
efficiency of such programs, data inputs 
require a standard format which would 

be achieved through the use of 
prescribed forms. 

In sum, we are only making 
procedural changes to the claims 
process by mandating the submission of 
standard forms to initiate a claim or to 
file a claim and to the appellate process 
by mandating the submission of 
standard forms where such a form is 
provided. We have determined that the 
costs associated with this rulemaking 
are mostly in terms of the burden of 
time required by claimants and/or their 
authorized representatives but such 
time burdens are equivalent to the 
current time burdens in our current 
claims and appeals processing. 
Moreover, the use of standardized forms 
will result in realtime savings to VA in 
identifying, clarifying, and processing 
claims and appeals. Thus, there is an 
overall benefit to the public as a result 
of this rulemaking. On October 31, 2013, 
VA published in the Federal Register 
(78 FR 65490) a proposed rule to amend 
its adjudication regulations and the 
appeals regulations and rules of practice 
of the Board of Veterans’ Appeals 
(Board). There were several major 
components of these proposed changes. 
The first was to require that all claims 
be filed on standard forms prescribed by 
the Secretary, regardless of the type of 
claim or posture in which the claim 
arises. The second component proposed 
was to eliminate the constructive receipt 
of VA reports of hospitalization or 
examination and other medical records 
as informal claims for increase or to 
reopen (see current 38 CFR 3.157) while 
retaining the beneficial retroactive 
effective date that may be assigned for 
grants for increase filed on a standard 
form within 1 year of such 
hospitalization, examination, or 
treatment. The third component 
proposed that VA would accept an 
expression of dissatisfaction or 
disagreement with an adjudicative 
determination by the agency of original 
jurisdiction (AOJ) as a Notice of 
Disagreement (NOD) only if it is 
submitted on a standard form provided 
by VA for the purpose of appealing the 
decision. VA proposed that this 
requirement would apply only in cases 
where VA provides the standard form 
with the Notice of Appeal Rights sent to 
the claimant with the notice of a 
decision on a claim. 

VA provided a 60-day public 
comment period, which ended on 
December 30, 2013, and received 53 
public comments, 4 of which were 
received after the comment period 
expired. Although VA is not legally 
required to consider late-filed 
comments, it has reviewed, considered, 
and addressed all comments received in 
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the interest of maximizing public 
dialogue to further serve veterans, 
claimants, and authorized 
representatives. VA received comments 
from various organizations and 
individuals, including The Center for 
Elder Veterans Rights; the County 
Veteran Service Officer Association of 
Wisconsin; Veteran Warriors; New York 
State Division of Veterans’ Affairs; 
Wounded Warrior Project; Disabled 
American Veterans; National Veterans 
Legal Services Program and the Military 
Order of the Purple Heart (jointly 
submitted); American Legion; Veterans 
for Common Sense; Veterans Justice 
Group, LLC; Veterans of Foreign Wars of 
the United States; Military Officers 
Association of America; Vietnam 
Veterans of America; VetsFirst; National 
Organization of Veterans Advocates; 
Paralyzed Veterans of America; State of 
Illinois Department of Veterans’ Affairs; 
the law firms of Bergmann and Moore; 
and Chisholm Chisholm and Kilpatrick; 
and other interested persons. We 
responded to all commenters as follows. 

All of the issues raised by the 
commenters that concerned at least one 
portion of the rule can be grouped 
together by similar topic, and we have 
organized our discussion of the 
comments accordingly. For the reasons 
set forth in the proposed rule and 
below, we are adopting the proposed 
rule as final, with changes, explained 
below, to proposed 38 CFR 3.1, 3.154, 
3.155, 3.160, 3.400, 3.812, 19.24, and 
20.201. To ensure consistency with 
these changes, we have also 
implemented changes to 38 CFR 3.108, 
3.109, 3.403, 3.660, 3.665, 3.666, and 
3.701. 

I. Changes to Initial Claims Process 
Based on Public Comments 

A. Definition of ‘‘Claim’’ 
In proposed § 3.1(p), VA defined 

‘‘Claim’’ to mean ‘‘a written 
communication requesting a 
determination of entitlement or 
evidencing a belief in entitlement, to a 
specific benefit under the laws 
administered by the Department of 
Veterans Affairs.’’ VA proposed to 
replace the current term, ‘‘Claim— 
Application’’ which is defined as ‘‘a 
formal or informal communication in 
writing requesting a determination of 
entitlement or evidencing a belief in 
entitlement, to a benefit’’ in current 
paragraph (p). This definition was 
confusing and did not make clear the 
difference between a ‘‘claim’’ and an 
‘‘application.’’ Therefore, VA proposed 
to clarify the current definition by 
eliminating the words ‘‘Application,’’ 
‘‘formal,’’ and ‘‘informal’’ in the 

proposed definition in order to conform 
with the amendments to the 
adjudication regulations. 

One commenter stated that the 
proposed definition of a ‘‘claim’’ was 
inconsistent with proposed § 3.155, 
which provides that a standard form 
which VA determines does not contain 
all requested information would not be 
considered a claim if that document is 
not submitted via electronic means. We 
agree with this comment. In order to 
clarify the regulatory definition as 
proposed, VA has revised this definition 
to add that the written communication 
must be ‘‘submitted on an application 
form prescribed by the Secretary.’’ This 
change requires that the communication 
be on a VA form in order to be 
considered a claim and maintains the 
essence of the ‘‘formal communication’’ 
in the current definition of a ‘‘claim’’ in 
§ 3.1(p). Therefore, any written 
communication requesting a 
determination of entitlement to a 
specific benefit received on or after the 
effective date of this rulemaking will be 
defined as one that has been submitted 
on a VA-prescribed form. 

B. Claims for Benefits Under 38 U.S.C. 
1151 

Currently, VA does not require that 
claims for entitlement to compensation 
under 38 U.S.C. 1151, which provides 
disability compensation and death 
benefits for a qualifying disability or 
death of a veteran from VA treatment, 
examination, or vocational 
rehabilitation, be submitted or filed on 
a standard form or application. 38 
U.S.C. 1151; 38 CFR 3.150(c), 3.154, 
3.361. Because VA is adopting as a final 
rule the amendment to its adjudication 
regulations to require that all claims be 
filed on standard forms prescribed by 
the Secretary, VA is revising current 
§ 3.150 by removing paragraph (c), 
which provides that when disability or 
death is due to VA hospital treatment, 
training, medical or surgical treatment, 
or examination, a specific application 
for benefits will not be initiated. 

VA also revises § 3.154, which 
currently provides that ‘‘VA may accept 
as a claim for benefits under 38 U.S.C. 
1151 . . . any communication in 
writing indicating an intent to file a 
claim for disability compensation or 
dependency and indemnity 
compensation,’’ to require claimants to 
file or submit a complete paper or 
electronic claim in order to apply for 
benefits under 38 U.S.C. 1151 and 
§ 3.361, the regulation governing the 
criteria of entitlement to 38 U.S.C. 1151 
benefits. 38 U.S.C. 1151; 38 CFR 3.150 
and 3.154. 

Commenters stated that requiring 
claimants to file a complete claim for 
this benefit is an unreasonable burden 
to place on veterans who allegedly 
became disabled by VA. One commenter 
stated that requiring an application for 
this benefit would delay an effective 
date of any award to the detriment of 
the claimant. 

VA makes no change based on this 
comment. VA’s intent is to modernize 
the claims processing system by 
standardizing the format in which all 
disability claims are received. In order 
for AOJ personnel to readily identify 
claims and process them efficiently, it is 
imperative that all claims appear in 
easily identifiable formats using a 
standardized form. Similar to VA’s 
current informal claims, VA does not 
require that claims for benefits under 38 
U.S.C. 1151 be filed on any particular 
form. See 38 CFR 3.154. Since these 
claims are received in a non-standard 
format, VA has to determine whether 
any statements can be construed as a 
claim for benefits under 38 U.S.C. 1151. 
Reviewing and clarifying these non- 
standard submissions is extremely time 
consuming and can also result in claims 
being overlooked. VA believes that 
using a standard form is a minimal 
burden to place on claimants, even 
those who may be due compensation as 
a result of VA’s own errors in providing 
medical treatment. Additionally, as 
discussed at length in section I.E. below, 
the requirements of a complete claim 
are minimal and simple. Accordingly, 
VA will require that even claims based 
on disability or death due to VA 
hospital care, medical or surgical 
treatment, examination, training and 
rehabilitation services or compensated 
work therapy program be initiated by 
completing and filing a standard form. 
Moreover, the effective date of any 
award granted for this benefit is 
governed by current § 3.400(i) which 
provides that an effective date for an 
award granted would be ‘‘date injury or 
aggravation was suffered if claim is 
received within 1 year after that date; 
otherwise, date of receipt of claim.’’ 
Therefore, this final rule will not have 
any detrimental effect on the effective 
date of any payment that may be 
awarded for this type of claim. 

However, VA makes minor revisions 
to § 3.154 as proposed, in order to 
ensure consistency with the intent to 
file process, discussed more fully in 
section I. C. Specifically, we have 
removed any reference to ‘‘paper or 
electronic’’ forms and instead made 
clear that claimants must file a complete 
claim on the appropriate ‘‘application 
form prescribed by the Secretary’’ to 
apply for section 1151 benefits. We have 
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also added a reference to § 3.155(b), 
which establishes the ‘‘intent to file’’ 
process in order to make clear that the 
liberalizing features of this process are 
available for section 1151 benefits. This 
process essentially provides that a claim 
will be deemed received on the date a 
claimant submitted an intent to file a 
claim, provided the application form is 
received within 1 year from the date the 
intent to file is submitted. Therefore, 
claimants will have up to 1 year from 
the date injury or aggravation was 
suffered due to hospitalization, 
treatment, or examination, pursuant to 
operation of § 3.400(i), to submit their 
intent to file, and up to 1 additional year 
to perfect the intent to file with an 
application form prescribed by the 
Secretary by operation of § 3.155(b). 

C. Standardizing the Informal Claim 
Process With Intent To File a Claim 
Form 

VA’s procedures for informal claims, 
currently governed by § 3.155, provide 
that an informal claim is any 
communication or action, i.e., in a non- 
standard format, indicating a claimant’s 
intent to apply for benefits from a 
claimant, an authorized representative, 
a Member of Congress, or a person 
acting as next friend of a claimant who 
is not of full capacity or age, which 
identifies the benefit sought. If an 
application has not been previously 
filed, VA would forward one to the 
claimant and if filed within 1 year of 
submission of the informal claim, the 
application would be considered filed 
as of the date of receipt of the informal 
claim. 38 CFR 3.155(a). Generally, when 
a compensation claim is granted, VA 
pays a monthly benefit according to the 
severity of the veteran’s disability 
beginning from the claim’s effective 
date, which is usually the date the claim 
was filed. 38 U.S.C. 5110. Therefore, 
§ 3.155 allowed claimants to secure a 
potential earlier effective date for an 
award by submitting an informal claim 
that was subsequently ratified by a 
formal application or for which an 
application was already of record. 

Although current § 3.155 provided 
claimants with a favorable effective date 
in the filing of informal claims, it 
allowed informal claims to be submitted 
in a non-standard format that not only 
could be difficult to distinguish from 
other routine correspondence but could 
also be incomplete for adjudication. In 
particular, as we explained in the 
proposed rule, § 3.155(c) allowed 
informal requests for increase or 
reopening to constitute claims without 
any need for formal ratification or filing 
on a standard form of any kind. See 78 
FR at 65491–92. While the informal 

claims process was meant to make the 
process of initiating a claim as informal 
as possible, it also unintentionally 
incentivized the submission of claims in 
non-standard formats that frustrate 
timely, accurate, and orderly claims 
processing. 

Therefore, VA proposed to eliminate 
the concept of an ‘‘informal’’ claim in 
§ 3.155 by replacing ‘‘informal claim’’ 
with ‘‘incomplete’’ and ‘‘complete’’ 
claims, and by differentiating between 
non-electronic and electronic claims in 
order to incentivize the submission of 
claims in a format, whether filed in 
paper or electronically, that would be 
more amenable to efficient processing. 
VA proposed that claims filed through 
an online claims submission tool within 
a VA Web-based electronic claims 
application system would be considered 
filed as of the date of the ‘‘incomplete 
claim’’—i.e., the date the claim was 
electronically saved in VA’s electronic 
claims application system but not 
electronically submitted to VA—if the 
claim is ultimately completed and 
submitted within 1 year. As stated in 
the proposed rule, filing a claim through 
this electronic process would allow 
claimants to preserve an effective date 
while affording the claimant the 
opportunity to gather the necessary 
evidence to substantiate the claim. In 
other words, VA maintained the 
favorable effective date treatment of the 
informal claim process for incomplete 
electronic claims whereas incomplete 
non-electronic claims did not receive 
such treatment. VA proposed that non- 
electronic claims be considered filed as 
of the date VA received a complete 
claim. 

The purpose of the distinction 
between electronic and non-electronic 
claim submission with regard to 
effective date treatment was to 
incentivize claimants to file electronic 
claims, which are processed by VA 
more efficiently and result in more 
expeditious delivery of benefits to 
claimants. VA believed that the 
advantages of its Web-based paperless 
claims systems offered claimants and/or 
their authorized representatives, as well 
as VA personnel, a faster, more 
convenient way of processing and 
adjudicating claims. VA’s Web-based 
paperless claims systems, such as 
eBenefits and the Stakeholder 
Enterprise Portal, guide claimants and/ 
or their authorized representatives in an 
interview-style process where responses 
are auto-populated into a VA form and 
can be submitted electronically with a 
press of a button. VA will receive the 
electronic claim within 1 hour as 
opposed to the receipt of paper claims 
which can take several days. Claimants 

and/or their authorized representatives 
are also able to upload evidence 
electronically for consideration with 
their electronic claim. This electronic 
process ensures more accurate 
responses from the claimant or 
representative as well as a more 
consistently completed form. The nature 
and format of the interview in eBenefits 
prompts claimants to answer all 
pertinent questions in order to obtain 
information necessary to substantiate 
the claim, checks for errors and missing 
information, and readdresses any 
unanswered questions, all of which 
ensure more accurate claims processing 
and adjudication. However, claimants 
who file on paper do not have these 
types of checks to ensure accuracy or 
sufficiency of responses provided on a 
form. Thus, there is an increased 
likelihood that these applications or 
forms on paper may be incomplete, 
incorrect, or insufficient for processing. 
Moreover, the advantages of VA’s Web- 
based paperless claims system offer VA 
personnel a way to process and 
adjudicate electronic claims more 
efficiently and more accurately through 
the Veterans Benefits Management 
System (VBMS), an internal VA 
business application that facilitates the 
evidence-gathering phase of the claims 
process and employs evaluation and 
rules-based decision-support tools to 
increase the speed and accuracy of 
rating decisions. For electronic claims 
files in VBMS, robust optical character 
recognition capabilities make it possible 
to search thousands of pages of evidence 
in a fraction of the time required to 
search paper files. Paper submissions 
must be manually scanned into VBMS, 
adding an extra time-intensive step for 
paper submissions. A piece of mail must 
be identified, sorted, sent to a scanning 
facility, and meta-data must be entered. 
This delay does not exist for 
submissions that are initially received 
in an electronic format. 

VA received many comments 
regarding the elimination of the 
informal claim under current § 3.155. 
The majority of the commenters 
expressed concern that eliminating the 
current informal claim process would be 
burdensome to claimants since the 
favorable effective date treatment of the 
current informal claim process would 
not exist for claimants who file paper 
claims. One commenter stated that 
‘‘eliminating informal claims with a 
process of incentivizing submissions of 
claims in a format more amenable to 
efficient processing makes the claims 
process more formalized to the 
detriment of claimants.’’ Commenters 
further stated that the informal claim 
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was a way for veterans to establish a 
date of claim while they are being 
assisted in filing the proper forms and 
in gathering evidence in support of their 
claims by veterans service organizations 
and other authorized representatives. 
Another commenter expressed that the 
informal claim process provided 
claimants of different educational 
backgrounds a way of filing for benefits 
because VA’s current claims process is 
difficult to understand. The major 
concern regarding the elimination of 
informal claims was the loss of potential 
benefits due to a claimant’s inability to 
preserve an earlier effective date for an 
award granted. 

Numerous commenters advanced the 
position that the current informal claim 
process, with its attendant effective date 
rules, is required by statute, specifically 
by 38 U.S.C. 5102(c). That subsection 
reads in pertinent part: ‘‘Time limitation 
. . . If information that a claimant and 
the claimant’s representative, if any, are 
notified under subsection (b) is 
necessary to complete an application is 
not received by the Secretary within one 
year from the date such notice is sent, 
no benefit may be paid or furnished by 
reason of the claimant’s application.’’ 
Subsection (b), in turn, requires the 
Secretary to notify claimants of the 
information necessary to complete an 
incomplete application for benefits. 

VA does not agree with these 
comments to the extent they view the 
informal claim process as 
unambiguously required by statute. VA 
does not interpret 38 U.S.C. 5102(c) to 
require the informal claims process, or 
to require effective date consequences of 
any kind for incomplete applications. 
There are several reasons for this 
conclusion. 

First and foremost, the informal 
claims process and the effective date 
rules that it entails did not originate in 
38 U.S.C. 5102(c). Rather, the current 
informal claim process is a longstanding 
feature of VA’s regulations, grounded in 
VA’s authority to administer the 
veterans benefits claim system in a pro- 
claimant way. The concept behind 
informal claims originated in the 
internal memoranda of one of VA’s 
predecessor entities, the Bureau of War 
Risk Insurance, in the course of 
implementing the War Risk Insurance 
Act, Public Law 63–193, 38 Stat. 712 
(1914), as amended by Act of June 12, 
1917, ch. 26, § 5, 40 Stat. 102, 103–104. 
The Office of General Counsel of the 
Bureau of War Risk Insurance held that 
a veteran who was so disabled as to be 
precluded from filling out a form 526 
prior to his death, but expressed an 
intent to file a compensation claim 
while being treated by the U.S. Public 

Health Service, was considered to have 
filed a valid claim during his lifetime. 
The informal claims rule in 
substantially its current form was 
ultimately included in the publication 
of part 3 of Title 38, CFR 26 FR 1561, 
1570 (Feb. 24, 1961). By contrast, 38 
U.S.C. 5102(c) was added in 2003. 
Veterans Benefits Act of 2003, Sec. 
701(a), Public Law 108–183, 117 Stat. 
2651, 2670 (Dec. 16, 2003). 

The plain language of section 5102(c), 
similarly suggests that section 5102 does 
not require the informal claim process, 
or for incomplete applications to hold a 
claimant’s effective date. The statutory 
language creates a ‘‘limitation’’ on what 
benefits ‘‘may’’ be paid by reason of an 
incomplete application in the event it is 
not perfected within one year. By 
specifying that ‘‘no benefit may be paid’’ 
for incomplete applications that are not 
properly completed and formalized 
within one year, the statute allows VA 
to maintain a rule treating the 
incomplete application as a basis for an 
effective date in the event benefits are 
ultimately granted, but does not require 
VA to do so. The statute affirmatively 
prevents any effective date 
consequences for an incomplete 
application not formalized within one 
year. 

The statutory structure strongly favors 
the same conclusion. Section 5102 
appears in Chapter 51 of Title 38, 
United States Code. The Chapter is 
entitled ‘‘Claims, Effective Dates, 
Payments.’’ Section 5102 appears in 
Subchapter I, dealing with ‘‘Claims.’’ 
‘‘Effective Dates’’ are the subject of an 
entirely separate Subchapter II. 38 
U.S.C. 5110. Further, Congress 
explicitly created numerous statutory 
bases for effective date retroactivity, 
using the construction ‘‘the effective 
date of an award . . . shall be’’ each 
time. 38 U.S.C. 5110(b)(1)–(4), (c), (d). 
No such language appears in section 
5102(c). Consistent with this reasoning, 
the legislative history of section 5102(c) 
does not suggest that Congress 
understood itself to be providing a rule 
of effective date retroactivity when it 
added this subsection to the United 
States Code. 

Finally, we note section 5102(c) 
applies only to responses to 
notifications from the Secretary, 
required by section 5102(b), that a 
claimant has submitted an incomplete 
application. Therefore, even to the 
extent section 5102(c) is construed to 
require that a claimant’s submissions 
establish an effective date, it applies 
only to incomplete applications under 
section 5102(b), not to all informal 
claimant submissions. 

Because the informal claims rule is a 
liberalizing feature of VA’s regulations 
and is not clearly required by statute, it 
may be adjusted by regulation in order 
to meet contemporaneous needs in 
administering the claims workload. This 
is a reasonable exercise of the authority 
granted to VA by statute. VA will 
continue to pursue and implement 
technological solutions as a major part 
of its drive to eliminate the backlog of 
claims. VA will strive for a claims 
process that is paperless to the extent 
feasible both as relates to VA’s own 
work, and claimant inputs. 

Nevertheless, VA recognizes that a 
transition of such magnitude takes time. 
Numerous commenters objected 
strenuously to two features of the 
proposed rule: that non-standard 
submissions would no longer preserve a 
claimant’s effective date for paper 
original claims, and that electronic 
claims would be treated more favorably, 
continuing to receive the effect of this 
liberalizing feature of VA’s regulations. 
VA has carefully considered the input it 
has received from commenters and 
determined that changes to the rule as 
originally proposed are appropriate. 
Modernization and standardization 
must accommodate the interests and 
preferences of the veterans and other 
stakeholders for whose benefit we seek 
to modernize the process, and the 
comments make clear that many 
veterans and stakeholders continue to 
prefer more informal processes than VA 
originally proposed. Accordingly, 
necessity may dictate more continued 
reliance on non-electronic submissions 
than was originally proposed. 

Therefore, in order to strike a balance 
between standardizing, modernizing, 
and streamlining the claims process and 
providing veterans, claimants, and their 
survivors with a process that remains 
veteran-friendly and informal, VA has 
revised proposed § 3.155 to replace the 
concept of an ‘‘informal’’ claim with the 
concept of an ‘‘intent to file a claim for 
benefits.’’ The ‘‘intent to file’’ process 
will share similarities with the current 
informal claim process. However, one 
major difference is that it requires the 
submission holding a claimant’s 
effective date to be in a standard format 
in order for claimants to preserve the 
date of a claim for a complete claim that 
is filed within 1 year of receipt of such 
intent to file a claim. To implement this 
provision, VA introduces a new form to 
be used in conjunction with revised 
§ 3.155, VA Form 21–0966, Intent to File 
a Claim for Compensation and/or 
Pension Benefits, (hereinafter ‘‘VAF 21– 
0966’’) which is described in more 
detail in the Paperwork Reduction Act 
section of this rulemaking. The intent to 
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file a claim process is a standardized 
method of filing an informal claim 
which would be submitted in a format 
more amenable to efficient processing, 
while still allowing veterans to receive 
favorable effective date treatment 
similar to that available under the 
current ‘‘informal claim’’ rule. It also 
achieves the standardization of the 
claims process by requiring that all 
claims or initiation of claims be filed on 
a VA-prescribed form. 

VA considers the process put in place 
by this rule a logical outgrowth of the 
original proposal, particularly in light of 
the comments received. The original 
proposal would have required all claims 
to originate on standard forms 
regardless of format or posture in which 
the claim arose, but with effective date 
placeholder treatment similar to the 
current informal claims rule available in 
order to incentivize electronic 
submissions. VA considers this change 
responsive to comments urging VA to 
maintain a way for all veterans to secure 
an effective date placeholder while the 
formal application form is completed, 
and responsive to comments urging that 
paper and electronic claims receive 
identical treatment for effective date 
purposes. Additionally, one commenter 
explicitly suggested that VA adopt a 
‘‘standardized Informal Claim form.’’ 
Another commenter suggested 
‘‘maintaining informal claims in the 
context of standardized forms.’’ 

While VA requires submission of the 
intent to file a claim in a designated 
form, the substantive information 
required to preserve an effective date 
through the intent to file a claim process 
is less than the requirements for 
claimants to preserve an effective date 
for a claim through the informal claim 
process under current § 3.155. 
Currently, an informal claim is defined 
as any communication or action, 
indicating an intent to apply for one or 
more benefits from certain persons that 
must identify the benefit sought. See 38 
CFR 3.155(a). 

In this final rule, VA revises § 3.155(b) 
to provide that a claimant, his or her 
duly authorized representative, a 
Member of Congress, or some person 
acting as next friend of claimant who is 
not of full age or capacity, may indicate 
a claimant’s desire to file a claim for 
benefits by submitting an intent to file 
a claim to VA. The intent to file a claim 
must be submitted on a VA-prescribed 
form or other specified format 
designated for the purpose of indicating 
the claimant’s intent to file a claim. An 
intent to file a claim must provide 
sufficient identifiable or biographical 
information to identify the claimant. 
This requirement is necessary because if 

VA cannot identify the claimant to 
whom an intent to file pertains, the 
intent to file cannot serve its intended 
function as an effective date placeholder 
for that claimant. VA has chosen the 
flexible, functional standard of a 
claimant being identifiable based on the 
information provided, rather than 
enumerating specific pieces of necessary 
information in order to establish an 
intent to file. This is because different 
claimants will have different pieces of 
identifying information close at hand, 
and VA wants the placeholder to be 
easy for claimants to establish. The 
prescribed paper intent to file form 
accordingly solicits several pieces of 
information to identify the claimant, 
such as name, Social Security Number, 
address, telephone number(s), email 
address(es), and VA file number, if 
applicable. Claimants and authorized 
representatives will no longer be 
required to identify the specific benefit 
sought in order to preserve a potential 
earlier effective date as required by 
current § 3.155, but the designated form 
or other specified format must be used. 

An intent to file a claim therefore 
differs in two crucial respects from the 
current informal claim process. It must 
be submitted in a designated format 
rather than in a non-standard 
communication, and the claimant must 
be identifiable, but it requires less 
substantive specificity than would be 
required to establish an informal claim 
under current regulations. In particular, 
an intent to file a claim need not 
identify the particular medical issues, 
symptoms, or conditions on which the 
claim will ultimately be based in order 
to establish an effective date. The 
current regulation requires the claimant 
to ‘‘identify the benefit sought.’’ 38 CFR 
3.155(a). Case law is clear that this 
means the claimant must describe the 
nature of the disability for which he is 
seeking benefits, such as by describing 
a body part or symptom of the 
disability. Brokowski v. Shinseki, 23 
Vet. App. 79, 86–87 (2009). An intent to 
file a claim need not contain this level 
of specificity. 

This substantive liberalization of the 
information necessary to establish an 
effective date will align claimant 
incentives with the interests of efficient 
and accurate claims processing. Under 
the current process, veterans filing an 
initial claim are incentivized to file 
multiple informal claims in piecemeal 
fashion as soon as they become aware of 
potential entitlement to benefits for each 
condition. This leads to confusion and 
potentially duplicative administrative 
action by VA. Under the intent to file a 
claim process, claimants will have up to 
a year to gather evidence, potentially 

facilitating the process of establishing 
entitlement for any additional 
conditions without fear that they will 
lose benefits by not claiming each 
individual condition with specificity as 
quickly as possible, before presenting a 
comprehensive package to VA for 
processing. 

We accomplish this substantive 
liberalization of the information 
necessary to establish an effective date 
by providing in § 3.155(b)(2) that an 
intent to file a claim ‘‘need not identify 
the specific benefit claimed or any 
medical condition(s) on which the claim 
is based.’’ In the rest of § 3.155(b)(2), 
however, we make clear that if a 
claimant provides extraneous 
information beyond what is needed to 
establish an intent to file a claim, such 
as information that VAF 21–0966 does 
not solicit, this extraneous information 
does not alter the status of the intent to 
file a claim, and in particular does not 
convert it into a complete claim or a 
substantially complete application. For 
example, if a claimant provides, in 
white space on a paper VAF 21–0966, 
information suggesting the particular 
disability on which the claim will be 
based, this extraneous information is of 
no force and effect other than that it is 
added to the file as evidence for 
adjudicative purposes. Such extraneous 
statements or information may be used 
as evidence in support of a claim that 
is filed to perfect VAF 21–0966. If a 
veteran or claimant submits information 
such as a description of symptoms or 
complaints of a medical condition on 
VAF 21–0966 and identifies the same 
description of symptoms or complaints 
of a medical condition in a complete 
claim filed within 1 year, VA may 
consider such information as evidence 
to substantiate the claim. Similarly, we 
also make clear at the end of 
§ 3.155(b)(2) that extraneous 
information provided in an oral 
communication meant to establish an 
intent to file under § 3.155(b)(1)(iii) is of 
no effect and generally will not be 
recorded in the record of the claimant’s 
intent to file. This limitation is 
necessary to ensure that the intent to file 
process does not degenerate into case- 
by-case determinations as to whether a 
claimant has unintentionally provided 
sufficient information to elevate an 
intent to file to a complete claim, which 
would displace the statutory 
requirement to ultimately file an 
application form prescribed by the 
Secretary. Because the purpose of an 
intent to file is to establish a 
placeholder for any and all issues 
ultimately raised in the complete claim, 
this limitation does not limit the 
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substantive scope of the claimant’s 
intent to file, and only operates to 
prevent an intent to file a claim from 
constituting a substantially complete 
application. 

In response to comments received, 
this final rule provides that there are 
three ways to submit an intent to file a 
claim for benefits, which we enumerate 
in this final rule at § 3.155(b)(1). First, 
in § 3.155(b)(1)(i), we provide that a 
claimant or authorized representative 
may submit an intent to file a claim 
electronically by saving an application 
in a claims-submission tool within a VA 
Web-based electronic claims application 
system prior to submitting the electronic 
claim for processing. Currently, the 
claim submission tool within VA’s Web- 
based electronic claims application 
system prompts the claimant and/or 
authorized representative to enter 
biographical or identifiable information 
upon entering the electronic claims 
application process and records the date 
a claimant or authorized representative 
saves the online application prior to 
submission for processing. The 
electronic claims application system 
also notifies the claimant and/or 
authorized representative that the date 
the electronic application was saved 
will serve as an effective date for an 
award granted if a complete application 
is submitted within 1 year; otherwise, 
the date VA electronically receives the 
complete electronic claim will serve as 
the date of claim. The claimant and/or 
authorized representative must 
acknowledge this notice by checking a 
box. 

VA considers the following actions in 
VA’s current electronic claims process 
together to constitute an electronic 
intent to file a claim: (1) The act of a 
claimant or authorized representative 
entering into and commencing the 
online application process indicates an 
intent to apply for benefits, i.e., 
disability compensation benefits; (2) 
entering in biographical or identifiable 
information in electronic application for 
benefits in the claims submission tool 
within a VA Web-based electronic 
claims application system; (3) without 
providing the specific benefit sought or 
the symptoms or medical condition(s) 
for which the benefit is sought. 
Therefore, an electronic version of VAF 
21–0966 for the purpose of submitting 
an electronic intent to file a claim for 
benefits is not necessary as the claims 
submission tool within VA’s Web-based 
electronic claims application system 
achieves the intent to file a claim 
requirements through the act of entering 
and saving an electronic application in 
the claims submission tool within VA’s 

Web-based electronic claims application 
system. 

As we explained in the proposed rule, 
the limitation that the communication 
must take place within an online 
benefits account is necessary to prevent 
open-ended narrative format 
submissions, such as unsolicited emails, 
from constituting an intent to file a 
claim. The further limitation that the 
intent to file must be submitted through 
a claims submission tool within VA’s 
Web-based electronic application 
system is to ensure that non-standard 
communications, such as emails within 
the current eBenefits system, do not 
constitute an intent to file a claim 
merely because they took place within 
eBenefits. VA must be careful to define 
an intent to file a claim in a way that 
channels claimant submissions through 
a predictable, standardized process. 

Second, § 3.155(b)(1)(ii) provides that 
claimants and/or authorized 
representatives may submit an intent to 
file a claim using the new proposed 
form, VAF 21–0966. Specifically, the 
submission to an agency of original 
jurisdiction, such as a VA regional 
office, of a signed and dated intent to 
file, on the form prescribed by the 
Secretary for that purpose, will be 
accepted as an intent to file. This form 
has three components: (1) a checkbox 
for a claimant to indicate his or her 
intent to file for compensation, pension, 
survivors’ benefits, and/or other benefits 
governed by 38 CFR part 3 (this 
information is used to furnish the 
appropriate application form(s) to the 
claimant); (2) claimant identification 
such as name, Social Security Number, 
date of birth, gender, VA file number, if 
applicable, mailing and/or forwarding 
address, telephone number(s), and email 
address(es); and (3) signature and date 
block for claimant’s declaration of intent 
to apply for one or more benefits and 
acknowledgement that a complete 
application for each type of benefit 
selected must be received by VA within 
1 year of receipt of VAF 21–0966 to be 
considered filed as of the date of receipt 
of such form. VA intends to make this 
form available online as well as in the 
paper format to claimants who request 
one. 

Third, § 3.155(b)(1)(iii) provides that a 
claimant or authorized representative 
may submit an oral intent to file a claim 
by contacting certain designated VA 
personnel, typically in one of VA’s call 
centers. However, claimants may 
express an intent to apply for benefits to 
VA personnel either in person or by 
telephone. The oral intent to file will be 
captured on a paper VAF 21–0966 
generated from transaction in person or 
over the phone call which will then be 

uploaded into claimant’s electronic file. 
In order for VA to take action based on 
oral statements, the VA employee must 
adhere to the requirements under 38 
CFR 3.217(b) which provides that the 
VA employee must: identify himself or 
herself as a VA employee who is 
authorized to receive the information or 
statement; verify the identity of the 
provider as either the beneficiary or his 
or her fiduciary by obtaining specific 
information about the beneficiary that 
can be verified from the beneficiary’s 
VA records, such as Social Security 
Number, date of birth, branch of 
military service, dates of military 
service, or other information; inform the 
provider that the information or 
statement will be used for the purpose 
of calculating benefit amounts; and 
must document in the beneficiary’s VA 
record the specific information or 
statement provided, the date such 
information or statement was provided, 
the identity of the provider, and the 
steps taken to verify the identity of the 
provider. This contact provides VA with 
an opportunity to educate veterans, 
claimants, and their families on the 
process of filing a complete claim in 
conjunction with the intent to file a 
claim, the benefits of VA’s Fully 
Developed Claim program, obtaining 
electronic access to our Web-based 
electronic claims submission tool such 
as eBenefits, and the benefits of 
receiving assistance from accredited 
veterans service organizations. 

In the event a dispute arises over 
whether an oral intent to file was 
received on a particular date, the 
presence or absence of a record of the 
intent to file in VA’s records will 
govern, absent a specific basis to 
conclude that designated VA personnel 
received an oral intent to file but did not 
contemporaneously document the 
communication as required. This is 
consistent with the general principle, 
often referred to as the ‘‘presumption of 
regularity,’’ that government officials are 
presumed to ‘‘have properly discharged 
their official duties’’ unless there is 
clear evidence otherwise. Miley v. 
Principi, 366 F.3d 1343, 1347 (Fed. Cir. 
2004); see also Butler v. Principi, 244 
F.3d 1337, 1339–41 (Fed. Cir. 2001) 
(presumption of regularity applies to the 
administration of veterans benefits). 
This limitation is necessary to ensure 
that the possibility of establishing an 
effective date of benefits payments 
through oral communications with VA 
personnel does not become a way to 
claim entitlement to an earlier effective 
date with no basis other than the bare 
assertion that a particular 
undocumented conversation took place. 
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We emphasize that allowing oral 
communications with certain 
designated personnel to constitute 
intents to file a claim is an extremely 
liberal approach to allowing claimants 
and their representatives to establish an 
effective date. We also note that the 
presumption of regularity, like all 
presumptions, is rebuttable. Finally, to 
the extent a claimant or representative 
wishes to guard against the possibility 
that the designated VA personnel who 
receive the communication will 
erroneously fail to contemporaneously 
document it, he or she can submit an 
intent to file in one of the other two 
formats. 

When VA receives VAF 21–0966 or an 
oral intent to file a claim, VA will notify 
the claimant and/or the authorized 
representative of any information 
necessary to complete the formal 
application form, such as a VAF 21– 
526EZ and, as statutorily required 
pursuant to 38 U.S.C. 5102, VA will 
furnish the claimant with the 
appropriate application form(s) as 
claimant indicates on the 21–0966 or 
orally to VA personnel. 

Non-standard narrative 
communications not falling within these 
three enumerated scenarios will not be 
considered an intent to file a claim 
received on the designated form, and 
accordingly will not establish an 
effective date placeholder. 

Finally, notwithstanding our 
conclusion that 38 U.S.C. 5102(c) does 
not require that an incomplete 
application hold a claimant’s effective 
date, we have provided via regulation, 
in § 3.155(c), that an incomplete 
application form will hold the 
claimant’s date of application for up to 
1 year. 

As discussed in more detail below, 
revised § 3.155 of the final rule also 
provides that only one complete claim 
for a given benefit (e.g., compensation, 
pension) may be associated with each 
intent to file a claim for the same benefit 
for purposes of the effective date 
placeholder mechanism. In other words, 
if a claimant submits a VAF 21–0966 for 
compensation, and then files two or 
more successive complete compensation 
claims within 1 year, only the issues 
contained in the first complete 
compensation claim would relate back 
to the VAF 21–0966 for effective date 
purposes. 

Similarly, we address the possibility a 
claimant may file both an intent to file 
and an incomplete application relating 
to the same claim in § 3.155(d). We 
make clear that, in the event the 
application is ultimately perfected, VA 
will consider it filed as of the date of 
receipt of whichever was filed first, the 

incomplete application or the intent to 
file. However, we also make clear the 
complete claim will not be considered 
filed more than one year prior to the 
date of receipt of the complete claim, 
absent a separate basis for additional 
retroactivity. See e.g., 38 U.S.C. 
5110(b)(3). 

VA believes that the revisions to 
proposed § 3.155 serve as an optimal 
solution to the concerns expressed by 
the commenters by providing veterans, 
claimants, and their families a way to 
preserve a potential favorable effective 
date while giving them 1 year from the 
date of submission to file a complete 
claim as currently provided in the 
informal claim process as well as help 
VA streamline the claims process 
through the standardization of inputs. 

The intent to file a claim process also 
serves to modernize VA’s claims process 
by keeping non-standard submissions 
from constituting claims. By requiring 
an intent to file a claim be submitted on 
a designated standard form, VA 
personnel will spend less time 
determining whether a claimant wishes 
to file a claim, when a claim has been 
filed, and what type of benefit the 
claimant is seeking. VA believes the 
intent to file a claim process ensures 
more efficient processing that does not 
unduly erode the longstanding informal, 
non-adversarial, pro-claimant nature of 
the VA system. See Walters v. Nat’l 
Ass’n of Radiation Survivors, 473 U.S. 
305, 323–24 (1985). In order to 
implement the standardization of the 
informal claim process with the intent 
to file a claim process, VA has 
reorganized proposed § 3.155 by 
eliminating the distinction between 
non-electronic and electronic claims as 
published in the proposed rule and 
designated this section of the final rule 
as a description of how claimants can 
file a claim. VA has consolidated the 
types of requests for application for 
benefits as published in proposed 
subparagraphs (c)(1) and (c)(3) of § 3.155 
of the proposed rule in paragraph (a) of 
this final rule. 

One commenter noted that the person 
acting as next friend of claimant must be 
of full age and capacity and that the 
term ‘‘full age’’ is not defined and that 
the term ‘‘capacity’’ is broad and 
susceptible to challenge in the future. 
VA has mirrored the language in current 
§ 3.155 to describe persons submitting 
the informal claim and replaced the 
term ‘‘sui juris’’ with its definition, ‘‘of 
full age or capacity.’’ See Black’s Law 
Dictionary, 1662 (10th ed. 2014). While 
use of the word-for-word legal 
definition ‘‘of full age and capacity’’ in 
this context would not imply that the 
claimant in question must be both under 

18 and not of full capacity, given the 
resulting sentence as a whole, we have 
opted to use the disjunctive ‘‘or’’ in 
order to make clear that claimants who 
are not of full capacity need not also be 
under 18 in order to be within the ‘‘next 
friend’’ provision of this paragraph. 
Accordingly, there is no substantive 
change in the definition. Rather, VA is 
merely continuing to provide a way for 
claimants who cannot engage in a legal 
contract due to age or disability to be 
represented by someone (or next friend) 
who can do so on their behalf. 
Therefore, VA makes no change to the 
proposed rule based on this comment. 

One commenter stated that email 
requests for benefits should trigger the 
duty to provide claimants with the 
information necessary to complete the 
application. VA agrees with this 
comment and has provided in § 3.155(a) 
of this final rule that upon receipt of any 
request for an application, to include 
email transmissions, VA will provide 
the appropriate form or application 
pursuant to current § 3.150 and will 
provide claimants with the information 
necessary to complete it. We note, 
however, that an email requesting 
benefits, without more, is a non- 
standard narrative submission. While 
such a submission clearly triggers VA’s 
obligation to send the correct form, it 
does not on its own serve as an effective 
date placeholder. 

Further, VA has redesignated 
proposed subparagraph (c)(2) of § 3.155 
of the proposed rule which provides 
that an application form prescribed by 
the Secretary that does not meet the 
standard of a complete claim is a 
request for an application for benefits. 
VA believes that an incomplete 
application form prescribed by the 
Secretary is not equivalent to a non- 
standard submission. Therefore, VA has 
redesignated this as paragraph (c) in the 
final rule to distinguish an incomplete 
application form from a non-standard 
submission request, which is an 
application for benefits and governed by 
paragraph (a) of the final rule. Regarding 
incomplete application forms, VA has 
added the statement that it will notify 
the claimant and his or her 
representative, if any, of the information 
necessary to complete the application 
form prescribed by the Secretary and 
that if a complete claim is received 
within one year of submission of the 
incomplete application or form, VA will 
calculate an effective date of any award 
granted as of the date the incomplete 
application form was received. 

VA received comments noting that the 
proposed rule did not provide for when 
VA would notify claimants and/or 
authorized representatives of the 
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information necessary to complete a 
claim for benefits if VA receives an 
application form that is not complete 
pursuant to the proposed § 3.160(a). In 
response, VA has provided the 1-year 
timeframe as described above in revised 
§ 3.155(c) of this final rule. In current 
§ 3.109, VA provides a 1-year filing 
period for claimants to submit evidence 
necessary to complete an application. 
VA believes that a 1-year timeframe to 
cure an incomplete application provides 
claimants with sufficient time and 
remains consistent with other current 
existing adjudication regulations. 

VA has also eliminated the 
categorization of ‘‘non-electronic 
claims’’ and ‘‘electronic claims’’ in 
proposed paragraphs (a) and (b) of the 
proposed rule and replaced these 
distinctions with the concept of the 
‘‘intent to file a claim’’ to standardize 
the current informal claim process in 
paragraph (b) of § 3.155 of this final 
rule. VA clarifies that this process 
would apply to all claims governed by 
part 3 of title 38 in the Code of Federal 
Regulations. 

One commenter requested an 
explanation of the effects of the changes 
implemented by this final rule on 
authorized representatives and inquired 
about the type of interaction VA 
envisions for authorized representatives 
if electronic mail communication 
through eBenefits is delivered directly 
to the claimant. In the proposed rule, 
filing an electronic claim was the only 
way to secure an effective date 
placeholder. As we explain above, the 
structure of this final rule no longer 
attaches unique effective date 
consequences to a claim being 
submitted in electronic versus non- 
electronic format. In § 3.155(b)(5), we 
make clear that the only requirement 
specifically directed toward 
representatives is that a power of 
attorney must have been executed at the 
time the intent to file is written. This is 
substantively identical to requirements 
pertaining to representatives for the 
informal claim process. 38 CFR 3.155(b) 
(2013). To the extent this comment asks 
a broader question, separate from the 
structure governing what inputs may 
and may not constitute a claim, it is 
beyond the scope of the rule as now 
revised. VA will take this comment and 
all other stakeholder input under 
advisement in continuing to address the 
scope of representative access to 
electronic communications between VA 
personnel and claimants. 

In new subparagraphs (b)(1) through 
(b)(2) of § 3.155 of this final rule, VA 
outlines the criteria for an intent to file 
a claim, namely, that it must be in a 
prescribed form (whether on paper, 

electronic, or oral), must identify the 
general benefit to be claimed, but it 
need not identify the specific benefit 
sought or symptom(s) or medical 
condition(s) on which the claim is 
based. In new subparagraph (b)(3), VA 
provides the action it will take upon 
receipt of an intent to file a claim. In 
addition to furnishing the appropriate 
application form prescribed by the 
Secretary in association with the intent 
to file a claim, VA will notify the 
claimant and claimant’s representative, 
if any, of the information necessary to 
complete the appropriate application 
form prescribed by the Secretary. We 
note that in the context of intents to file 
submitted as incomplete eBenefits 
applications pursuant to § 3.155(b)(1)(i), 
this requirement is satisfied by 
automated system prompts. 

In new subparagraph (b)(4) of § 3.155 
of the final rule, VA provides that if an 
intent to file a claim is not submitted in 
the appropriate form as outlined in 
subparagraph (b)(1) and (b)(2) or is not 
ratified by a complete claim within 1 
year of submission of the intent to file 
a claim, VA will not take further action 
unless a new claim or a new intent to 
file a claim is received. In new 
subparagraph (b)(5), VA provides that 
any service organization, attorney or 
agent indicating a represented 
claimant’s intent to file a claim must 
have executed a power of attorney at the 
time the communication was written. 
This mirrors what is currently provided 
in the informal claim regulation in 
§ 3.155(b). 

The ‘‘intent to file a claim’’ process 
does not interfere with VA’s other 
initiatives to eliminate the backlog of 
claims. In particular, the Fully 
Developed Claim (FDC) program allows 
VA to provide faster decisions and 
delivery of benefits to claimants through 
the use of the standard forms created 
specifically for FDCs that contain the 
notice to claimants of the information 
and evidence necessary to substantiate 
the claim (hereinafter ‘‘section 5103 
notice’’) and claimant’s certification that 
all evidence has been submitted with 
the FDC. Claimants receive the section 
5103 notice at the time they file a claim 
and not after they submit the claim to 
VA. While VA continues to be 
responsible for obtaining relevant 
Federal records and provides a medical 
examination when necessary to decide 
the claim pursuant to 38 U.S.C. 5103A, 
VA is able to adjudicate the claim more 
expeditiously because additional time is 
not taken to request and obtain other 
evidence that a claimant identifies but 
does not have in his or her possession. 
We note that one commenter suggested 
that delays in the claims processing 

system are because VA spends ‘‘too 
much time and paper on a ‘duty to 
assist’ letter.’’ Much of the value in 
standard forms is they allow VA to 
discharge the very legal and procedural 
obligations to which this commenter 
refers more efficiently, so that a greater 
share of VA personnel’s time may be 
devoted to engaging the substance of the 
claim. 

The intent to file a claim process 
complements and does not conflict with 
the FDC process. The effective date 
placeholder provided by the intent to 
file a claim process allows claimants to 
‘‘protect’’ their effective date while they 
gather all information and evidence they 
have to submit with their complete 
claim. If a claimant is able to gather and 
submit all evidence he or she wishes to 
submit within this one year period, 
there will often be no reason why the 
claimant cannot file the claim as an 
FDC. This, in turn, may lead to an even 
more favorable effective date if the 
claim is an original FDC, because 
Congress has provided for up to one 
year of special effective date 
retroactivity for ‘‘an original claim that 
is fully-developed’’ if filed before 
August 6, 2015. 38 U.S.C. 5110(b)(2)(A). 
In the event the claim is not amenable 
to filing as an FDC, the claimant 
nevertheless will receive the benefit of 
the effective date placeholder 
established by the intent to file a claim. 

We note that, similar to the effective 
date treatment given to original FDCs, it 
is possible for specific statutory 
effective date provisions in 38 U.S.C. 
5110 to apply in cases where an intent 
to file a claim has also been filed. For 
example, section 5110(b)(1) allows the 
effective date for an award of disability 
compensation to be the day following 
the date of the veteran’s discharge from 
service if an application is received 
within a year of such date. Similarly, up 
to a year of retroactivity is available for 
claims for increased disability 
compensation. See 38 U.S.C. 5110(b)(3) 
(‘‘[t]he effective date of an award of 
increased compensation shall be the 
earliest date as of which it is 
ascertainable that an increase in 
disability had occurred, if application is 
received within one year from such 
date.’’). This rule does not, and indeed 
could not, operate to displace these 
special statutory effective dates 
enumerated in section 5110. These 
statutory effective dates are generally 
tied to the date of receipt of the 
application. This rule provides that VA 
will deem the ‘‘application’’ to have 
been received as of the date of the intent 
to file a claim, which is the mechanism 
by which a claimant puts VA on notice 
that he or she intends to ultimately 
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submit an application for benefits. 
Accordingly, the special statutory 
retroactive effective dates operate 
independently of, and in addition to, 
VA’s decision to provide claimants up 
to a year to perfect and complete their 
application from the date they initially 
put VA on notice that they intend to file 
a claim. 

We further note that, to the extent the 
intent to file process and these special 
statutory effective dates intersect, the 
amount of retroactive benefits is always 
limited by the facts found—a claimant 
can never receive disability benefits for 
a period in which he or she was not, as 
a factual matter, disabled, or at a degree 
of disability higher than supported by 
the contemporaneous facts. This caveat 
is current, established law, unaltered by 
this rule. Basic entitlement to 
compensation is always dependent on 
the existence of a current or 
contemporaneous ‘‘disability,’’ and its 
accompanying severity as determined 
by the rating for that disability. 38 
U.S.C. 1110, 1114, 1131; 38 CFR part 4. 
Additionally, all effective dates are 
generally ‘‘fixed in accordance with the 
facts found.’’ 38 U.S.C. 5110(a). The 
special retroactive effective date 
provisions in section 5110 generally 
contain similar restrictions. In 
particular, the statutory provision that 
increased disability compensation may 
be effective for up to a year prior to the 
date of application is limited by ‘‘the 
earliest date as of which it is 
ascertainable that an increase in 
disability had occurred.’’ 38 U.S.C. 
5110(b)(3). 

The following examples illustrate this 
implementing principle. 

If a hypothetical claimant files an 
intent to file a claim on April 1, 2019, 
and files a complete claim for increase 
on September 1, 2019, and evidence of 
record establishes the disability 
worsened on January 1, 2019, the 
effective date will be January 1, 2019. 
This is the ‘‘earliest date as of which it 
is ascertainable an increase in disability 
occurred’’ and it is within one year of 
the date the application was deemed 
received (April 1, 2019). Section 
5110(b)(3), as applied to the claim 
process defined in this rule, permits an 
effective date corresponding to the date 
the disability worsened in this factual 
scenario. 

Similarly, if a hypothetical claimant 
files an intent to file a claim on April 
1, 2019, and files a complete claim on 
March 1, 2020, and evidence of record 
establishes that the disability worsened 
on January 1, 2019, the effective date 
will be January 1, 2019. The application 
was received within 1 year of the 
‘‘earliest date as of which it is 

ascertainable an increase in disability 
occurred’’ and was itself perfected 
within 1 year. 

In the event the intent to file is 
received more than a year following the 
increase in disability, section 5110(b)(3) 
is inapplicable. See Gaston v. Shinseki, 
605 F.3d 979, 983–84 (Fed. Cir. 2010) 
(special effective dates in section 5110 
apply to claims filed within one year of 
the triggering event specified in statute). 
Therefore, if a hypothetical claimant 
files an intent to file a claim on April 
1, 2029, and files a complete claim on 
September 1, 2029, and evidence of 
record establishes that the disability 
worsened on January 1, 2019, the 
effective date will be April 1, 2029. 

In new § 3.155(b)(6), we provide that 
VA will not recognize more than one 
intent to file concurrently for the same 
benefit (e.g., compensation, pension). If 
an intent to file has not been followed 
by a complete claim, a subsequent 
intent to file regarding the same benefit 
received within one year of the prior 
intent to file will have no effect. There 
are two alternatives to this rule, neither 
of which VA believes are sound policy. 
The first would be simply to allow 
claimants to file an unlimited number of 
intents to file for the same benefit, and 
relate back to the earliest filed that is 
within one year of the complete claim. 
This rule would allow, and even 
encourage, multiple unnecessary filings, 
with attendant wasted administrative 
action and confusion. The second 
alternative would be to allow claimants 
to file multiple intents to file, but make 
clear that each intent to file ‘‘updates’’ 
or ‘‘cancels’’ any other pending intents 
to file for the same benefit. While this 
structure would allow a claimant to 
protect an interim effective date in the 
event it becomes clear he or she will be 
unable to complete a claim within the 
year provided, this structure would also 
imply that the claimant has abandoned 
the earlier, more favorable date. Since it 
should be extremely rare for claimants 
to be unable to file a complete claim 
within the full year provided, VA is 
concerned that allowing claimants to 
‘‘update’’ pending intents to file in order 
to accommodate this scenario could 
lead to many claimants inadvertently 
harming their interests by canceling 
earlier and more favorable dates through 
unnecessary filings. Accordingly, only 
one intent to file may be recognized at 
a time for a given benefit. 

D. Treatment of Complete Claims 
In new paragraph (d) of § 3.155 of the 

final rule, VA provides that all claims, 
regardless of type, must be complete 
claims, and the effective date for 
benefits is generally the date VA 

receives a complete claim (subject to the 
intent to file process). This requirement 
in the first sentence of § 3.155(d) is to 
make clear that complete claims are not 
a distinguishable entity from the other 
types of claims enumerated in § 3.160— 
in other words, the standards of a 
complete claim must be met for all types 
of claims, including claims to reopen 
and claims for increase. Furthermore, 
VA has reiterated the effective date 
treatment of the intent to file a claim 
process by stating that an intent to file 
a claim that meets the requirements as 
provided in new paragraph (b) of § 3.155 
of this final rule will serve to establish 
an effective date if a complete claim is 
received within 1 year. This reiteration 
makes clear that the intent to file 
process applies to all claims governed 
by 38 CFR part 3. VA also makes clear 
that only one complete claim for a 
particular benefit may be associated 
with each intent to file a claim for that 
same benefit for purposes of this special 
effective date rule. In other words, if a 
claimant files one intent to file a claim 
for compensation, and then files two or 
more successive complete claims for 
compensation within 1 year, only issues 
contained within the first complete 
claim would relate back to the intent to 
file a claim for effective date purposes. 
There is no limit on the number of 
issues or conditions in each complete 
claim. Accordingly, it is in claimants’ 
best interests to claim all potential 
issues under a particular benefit in one 
comprehensive package. 

VA believes this final rule is less apt 
to cause confusion than the alternative, 
which would allow claimants to submit 
several claims under the same benefit 
over the course of a year while still 
relating back to the earliest effective 
date. This would encourage fragmented 
presentation of claims which further 
complicates and delays the 
development and disposition of already 
pending claims by causing duplicative 
VA processing actions or creating 
confusion regarding the development 
actions that must be taken for each 
claim. Although claimants may submit 
new claims at any time, it is far more 
efficient to submit all issues under the 
same benefit in a single unified claim. 

As discussed above, VA will 
recognize multiple intents to file at a 
time provided each intent to file 
identifies a different benefit sought (e.g., 
compensation, pension). VA does not 
intend to limit a claimant to identifying 
only one benefit sought in an intent to 
file. For example, an intent to file may 
indicate that a claimant intends to file 
complete claims for both compensation 
and pension. However, if a claimant 
submits an intent to file for only one 

VerDate Sep<11>2014 18:44 Sep 24, 2014 Jkt 232001 PO 00000 Frm 00011 Fmt 4701 Sfmt 4700 E:\FR\FM\25SER2.SGM 25SER2tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



57670 Federal Register / Vol. 79, No. 186 / Thursday, September 25, 2014 / Rules and Regulations 

benefit (e.g., compensation), VA will not 
recognize another intent to file for 
compensation benefits until a complete 
claim for compensation has been 
submitted or 1 year has expired, 
whichever occurs first. 

VA’s decision to recognize multiple 
intents to file stems directly from the 
fact that § 3.155(d) of the final rule 
provides that only one complete claim 
for a particular benefit may be 
associated with each intent to file a 
claim for that benefit. VA seeks to 
encourage claimants to utilize its 
electronic claims submission tools to 
promote accuracy and efficiency of 
claims processing. Currently, however, 
claimants are able to submit an 
electronic application only for 
compensation benefits. Thus, if VA 
were to require a claimant to submit 
only one complete claim for all benefits 
(e.g., compensation and pension) at the 
same time, it would be impossible to 
utilize VA’s electronic claims 
submission tools to apply for 
compensation benefits. Allowing 
claimants to submit multiple intents to 
file, provided that each is for a different 
benefit, enables veterans to submit a 
claim for compensation electronically 
while still preserving an effective date 
for other benefits through the paper or 
oral intent to file process. 

For example, if a veteran submits a 
VAF 21–0966 for pension on January 1, 
2018, saves an online application for 
compensation on February 28, 2018, 
and VA receives a complete claim for 
pension on August 1, 2018 and a 
complete claim for compensation on 
September 1, 2018, VA will treat the 
pension claim as having been received 
on January 1, 2018, and the 
compensation claim as having been 
received on February 28, 2018, for 
effective date purposes. In addition, if a 
veteran submits a VAF 21–0966 for 
compensation and pension on March 1, 
2020, and VA receives a complete claim 
for compensation via VA’s electronic 
claims submission tool on November 1, 
2020, and a complete claim for pension 
on paper on January 1, 2021, VA will 
treat both the compensation and 
pension claims as having been received 
on March 1, 2020. 

One commenter noted that in the 
proposed rule VA allowed only one 
complete claim to be associated with an 
incomplete claim and inquired whether 
disabilities that are service connected as 
secondary to a claimed or named issue 
would be afforded the effective date of 
the claimed or named issue being 
adjudicated. If a benefit is granted for 
the primary claim or issue for which an 
intent to file a claim has been submitted 
and a benefit is granted on a secondary 

basis to the primary claim or issue 
associated with an intent to file a claim, 
the effective date would be the same as 
for the primary claim because it was an 
entitlement established by the evidence 
of record and within the scope of the 
issue or condition enumerated in the 
complete claim giving rise to the 
primary claim. For example, if VA 
awards compensation benefits for the 
primary condition of diabetes and 
evidence of record shows other 
conditions are caused by or related to 
the diabetes, VA would assign an 
effective date for the secondary 
conditions as of the date VA awarded 
the primary condition. The result would 
be different if the claim for secondary 
service connection arose in the course of 
a later, separate claim from the one in 
which the primary condition was 
determined to be service connected, 
either because of changed facts (such as 
changed status of disability), or because 
entitlement was not granted in the 
original claim and VA’s decision 
became final. For example, suppose a 
hypothetical claimant in receipt of 
compensation benefits for a lower back 
disability and diabetes files a claim for 
increase only for the diabetes and the 
evidence of record shows that claimant 
has a right knee disability secondary to 
the service-connected lower back 
disability. In this case, VA would 
adjudicate the claim for increase for the 
diabetes and solicit a claim for an 
increase in the lower back disability and 
secondary condition of the right knee. 
The result in both cases flows from the 
plain terms of §§ 3.155(b) and 3.400, 
and from VA’s obligation to consider 
entitlements reasonably within the 
scope of complete claims filed on a 
standard form (see Section I. E. below). 

E. Types of Claims 

In response to comments, VA has 
revised proposed § 3.160 to define 
certain types of claims in a way that is 
meant to complement the structure 
created in revised § 3.155. In proposed 
§ 3.160, VA defined a complete claim as 
‘‘[a] submission on a paper or electronic 
form prescribed by the Secretary that is 
fully filled out and provides all the 
requested information. This includes, 
but is not limited to, meeting the 
following requirements: (1) . . . must be 
signed by the claimant or a person 
legally authorized to sign for the 
claimant[;] (2) . . . identify the benefit 
sought[;] and (3) . . . [provide] a 
description of any symptom(s) or 
medical condition(s) on which the 
benefit is based . . . [; and] (4) [for 
pension or survivor benefits, provide] a 
statement of income . . .’’. 

Some commenters stated that a 
‘‘[v]eteran who submits a paper claim 
and inadvertently fails to check a single 
box on the VA form may lose thousands 
of dollars in disability benefits, 
particularly in the case where VA 
renders the application ‘incomplete’.’’ 
The proposed rule made clear that it 
was not VA’s intent to reject forms for 
minor ministerial or formalistic 
deficiencies. See 78 FR at 65496. 
Nevertheless, we agree that a less 
amorphous standard for completeness is 
appropriate. In response to the concerns 
expressed in the public comments 
regarding the term ‘‘fully filled out’’ to 
describe a complete claim and the 
proposed language that the 
requirements for a complete claim 
would ‘‘not [be] limited to’’ those 
proposed requirements listed in 
proposed § 3.160, VA has deleted the 
open-ended requirement that a form be 
‘‘fully filled out,’’ and the qualifier that 
the requirements of a complete claim 
are not limited to those specifically 
enumerated in the rule. To address the 
concern that forms would be rejected for 
minor ministerial deficiencies, such as 
failure to check a box, this final rule 
provides a clear and consistent standard 
for what constitutes a complete claim. 
Accordingly, VA has defined a complete 
claim as a submission of an application 
form prescribed by the Secretary, 
whether paper or electronic, that 
contains the following express 
information requirements: (1) The name 
of the claimant; the relationship to the 
veteran, if applicable; and sufficient 
service information for VA to verify the 
claimed service, if applicable; (2) a 
complete claim must be signed by the 
claimant or a person legally authorized 
to sign for the claimant; (3) A complete 
claim must identify the benefit sought; 
(4) A description of any symptom(s) or 
medical conditions on which the benefit 
is based must be provided to the extent 
the form prescribed by the Secretary so 
requires; and (5) for a nonservice- 
connected disability or death pension 
and parents dependency and indemnity 
compensation claims, a statement of 
income must be provided to the extent 
the form prescribed by the Secretary so 
requires. 

These revised requirements of a 
complete claim are similar to the criteria 
for which VA considers an application 
to be ‘‘substantially complete’’ under 
current 38 CFR 3.159 in order to trigger 
VA’s duty to assist under 38 U.S.C. 
5103A. Current § 3.159, the regulation 
governing VA’s assistance in developing 
claims, provides that a ‘‘substantially 
complete application’’ means ‘‘an 
application containing the claimant’s 
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name; his or her relationship to the 
veteran, if applicable; sufficient service 
information for VA to verify the claimed 
service, if applicable; the benefit 
claimed and any medical condition(s) 
on which it is based; the claimant’s 
signature; and in claims for non-service 
connected disability or death pension 
and parents’ dependency and indemnity 
compensation, a statement of income.’’ 
Therefore, claimants who submit an 
intent to file a claim will have 1 year 
from the date of such submission to file 
a complete claim that is similar to the 
current standards of a substantially 
complete application. 

One commenter inquired whether the 
‘‘paper’’ on which a claimant is seeking 
benefits must be ‘‘prescribed by the 
Secretary’’ as described in proposed 
§ 3.160(a), or if an advocate’s letterhead 
used to file a claim on a claimant’s 
behalf constitutes a submission on 
paper for the purpose of a complete 
claim. One commenter stated that 
requiring a form prescribed by the 
Secretary for submission of claims 
would interfere with an advocate’s 
ability to provide representation to the 
fullest extent possible since such a 
requirement would curtail the 
advocate’s ability to provide rationale to 
support a claimant’s entitlement to a 
particular benefit. The proposed rule 
made clear that a complete claim must 
be submitted on a ‘‘paper or electronic 
form prescribed by the Secretary.’’ In 
response to this comment, VA has 
revised the relevant portion of the final 
rule in § 3.160(a), to clarify that a 
complete claim must be submitted in 
the form prescribed by the Secretary, 
whether paper or electronic. In order to 
achieve standardization of the claims 
and appeals processes, it is necessary 
that submissions to initiate a claim or to 
file a claim be in a standard format that 
is easily digitalized and processed in 
conjunction with VA’s transition to the 
technological solutions implemented 
such as several Web-based paperless 
claims systems. 

However, we make no changes in 
response to the concern in these 
comments that requiring claims to be 
filed on standard forms would somehow 
impair claimants’ ability to submit 
evidence in support of their claims, or 
would impair representatives’ ability to 
represent their clients. Similarly, some 
commenters expressed the view that the 
proposed rule attempted to require 
claimants to file an FDC, which requires 
claimants to certify that they have 
submitted all evidence they intend to 
submit, in order to file a claim at all. 
This rule does not alter the scope of 
evidence submission in the VA system. 
The fact that a claim must be initiated 

on a standard form does not in any way 
imply that a claimant cannot submit 
evidence in favor of that claim while the 
claim is pending. We note that neither 
the proposed rule, nor this final rule, 
alter 38 CFR 3.103(d), which governs 
submission of evidence and provides 
that ‘‘[a]ny evidence . . . offered by the 
claimant in support of a claim . . . [is] 
to be included in the records.’’ The 
proposed rule did not contain any 
provision requiring that all evidence in 
favor of a claim accompany its initial 
submission. We do note, however, that 
claimants who protect their effective 
date by filing an intent to file a claim, 
gather all possible evidence, and submit 
all evidence along with their claims will 
frequently be able to participate in the 
FDC program. VA disagrees that 
mandating the use of VA-prescribed 
forms interferes with an advocate’s 
ability to provide claimants with 
representation to the fullest extent 
possible. Mandating the use of standard 
forms does not preclude advocates from 
filing claims on behalf of a claimant or 
from submitting statements of rationale 
in support of a represented claimant’s 
entitlement to a particular benefit. 

Additionally, some commenters noted 
that while submitting a complete claim 
may seem easy, some claimants or 
representatives filing on a claimant’s 
behalf may not have the necessary 
information readily available, resulting 
in delays in submitting a complete 
claim which would result in 
establishing a later date of claim. VA 
believes the intent to file a claim 
process addresses this concern. 

In paragraph (a)(4), VA further 
clarifies that for compensation claims, a 
description of symptoms and specific 
medical conditions on which the benefit 
is to be based must be provided to 
whatever extent the form prescribed by 
the Secretary so requires, or else the 
form may not be considered complete. 
Similarly, in paragraph (a)(5), VA 
clarifies that a statement of income must 
be provided for nonservice-connected 
disability or death pension and parents’ 
dependency and indemnity 
compensation claims to the extent the 
form prescribed by the Secretary so 
requires in order for the claim to be 
considered complete. 

VA received several comments stating 
that its requirement that claimants 
identify the benefit sought, particularly, 
to specifically identify the medical 
condition(s) on which the benefit is 
based in order to be considered a 
complete claim is onerous, especially 
for the elderly, homeless, and those 
with limited education or mental and/ 
or physical disabilities, because it forces 
the claimant to diagnose a specific 

medical condition for which they are 
not competent to do and subjects 
claimants to a strict pleading standard. 
The commenters expressed concern that 
requiring claimants to identify a 
diagnosis as part of meeting the criteria 
for a ‘‘complete claim’’ would undo the 
process of VA reasonably raising claims 
through a sympathetic reading of the 
evidence. The commenters stated that 
requiring claimants to provide the 
benefit sought and, particularly, the 
requirement of a description of the 
symptom(s) or medical condition(s) on 
which the benefit is based contradicted 
existing caselaw. Many of the 
commenters quoted case law providing 
that ‘‘[a]lthough an appellant who has 
no special medical expertise may testify 
as to the symptoms he can observe, he 
generally is not competent to provide a 
diagnosis that requires the application 
of medical expertise to the facts 
presented.’’ See Clemons v. Shinseki, 23 
Vet. App. 1, 4–5 (2009). Furthermore, 
commenters also referenced Ingram v. 
Nicholson, 21 Vet. App. 232, 255–56 
(2007), which holds that 
unsophisticated claimants cannot be 
presumed to know the law and plead 
claims based on legal elements and that 
the Secretary must look at the 
conditions stated and the causes averred 
in a pro se pleading to determine 
whether they reasonably suggest the 
possibility of a claim for a benefit under 
title 38, regardless of whether the 
appellant demonstrates an 
understanding that such a benefit exists 
or of the technical elements of such a 
claim. 

VA understands the concerns raised 
in the public comments regarding the 
specificity required in order for a claim 
to be considered complete. However, 
the regulatory language of § 3.160(a)(4) 
clearly states that for compensation 
claims, VA requires ‘‘a description of 
any symptom(s) or medical condition(s) 
on which the benefit is based’’ as one of 
the criteria for a claim to be considered 
complete. VA is aware that claimants 
are generally not competent to diagnose 
a medical disability and are generally 
only competent to identify and explain 
the symptoms observed and 
experienced. The regulatory 
requirement in § 3.160(a)(4) is 
consistent with this caselaw because it 
only requests a description of 
‘‘symptom(s) or medical condition(s) on 
which the benefit is based’’ which 
claimants are competent to describe to 
VA. The regulatory language, both as 
proposed and as here revised, is clear 
that VA is not requiring claimants to 
provide a medical diagnosis. Rather, VA 
intends to continue its current 
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longstanding practice of accepting 
claimants’ description of observable 
symptom(s) or experiences or reference 
to a part of the anatomy such as ‘‘right 
knee’’ in order to meet the criteria of 
identifying the benefit sought for a 
‘‘complete claim.’’ For example, a claim 
for the ‘‘right knee’’ can be 
sympathetically read, based on the 
evidence of record, to encompass claims 
for arthritis, ankylosis of the knee, knee 
‘‘locking,’’ etc. We note also that 
claimants whose conditions have been 
diagnosed by a treating physician are 
competent to report those diagnoses. 
See Jandreau v. Nicholson, 492 F.3d 
1372, 1377 (Fed. Cir. 2007). However, in 
order to accommodate different 
circumstances, the regulation is drafted 
broadly to require only a description of 
the condition or its symptoms. 

One commenter asked that we clarify 
how VA would proceed when a 
claimant specifies a particular disability 
on the claim form, but the disability is 
ultimately determined to be a different 
disability from the one listed, such as 
when development of a claim for post- 
traumatic stress disorder (PTSD) leads 
to a diagnosis of depression or another 
psychiatric disorder other than PTSD. 
Consistent with our reasoning above 
and the fact that the rule requires only 
that claimants identify ‘‘symptom(s) or 
medical condition(s) on which the 
benefit is based,’’ VA would continue to 
develop and ultimately adjudicate this 
claim as appropriate without requiring 
the claimant to ‘‘re-file’’ a new form 
specifically identifying the new 
diagnosis. The result would be different 
if the claim were not reasonably within 
the scope of the same ‘‘symptom(s) or 
medical condition(s)’’ on which the 
original claim was based. 

Similarly, the requirements of § 3.160 
clearly do not equate to a legal pleading 
or require specific medical knowledge 
and are not overly technical. It is VA’s 
intent to maintain the current practice 
of accepting the claimant’s account of 
symptoms and lay statements of 
experiences in identifying a medical 
condition for which he or she is seeking 
benefits. While VA has revised one of 
the requirements of a ‘‘complete claim’’ 
to request claimants provide identifiable 
information, it has made no change to 
the regulatory language in the 
requirement of identifying the benefit 
sought in compensation claims to mean 
‘‘symptom(s) or medical condition(s)’’ 
based on these comments. The 
regulation language requires only that 
the claimant identify the ‘‘symptoms or 
medical conditions’’ on which the claim 
of entitlement to compensation is based, 
in order to facilitate the orderly 
development of the claim. 

In addition, VA received several 
comments expressing concern that it 
would no longer grant benefits based on 
inferred claims or claims reasonably 
raised by the evidence of record due to 
the requirements of a ‘‘complete claim’’ 
which specifies that a claimant must 
identify the benefit sought, to include 
symptom(s) or medical condition(s) on 
which the benefit is based. Many 
commenters stated that the proposed 
regulation assumes that the veteran 
possesses a complete understanding of 
the entire spectrum of benefits available 
to them which they do not. Commenters 
were concerned that, in order to qualify 
as a complete claim, the claimant must 
list particular benefits with specificity 
on their application forms, or else risk 
having the claim denied. 

We agree that it is necessary to 
provide a more detailed explanation of 
how we will reconcile the pro-claimant 
practice of VA identifying and 
adjudicating claims raised by the 
evidence of record but not specifically 
raised by the claimant with the 
requirement that all claims be submitted 
on a standard form. It has been VA’s 
longstanding practice to infer or identify 
and award certain benefits that a 
claimant has not expressly requested 
but that are related to a claimed 
condition and there is evidence of 
record indicating entitlement. The 
practice of identifying these ‘‘reasonably 
raised claims’’ is not mandated or 
defined by any statute or regulation. We 
note, however, that the ‘‘[s]tatement of 
policy’’ in 38 CFR 3.103(a) provides 
that, in developing and deciding the 
‘‘claim’’ filed by a claimant, ‘‘it is the 
obligation of VA . . . to render a 
decision which grants every benefit that 
can be supported in law while 
protecting the interests of the 
Government.’’ Relatedly, a number of 
court decisions have noted that, in the 
legislative history of the Veterans 
Judicial Review Act, Public Law 100– 
687, the House Committee on Veterans’ 
Affairs stated that VA should ‘‘fully and 
sympathetically develop the veteran’s 
claim to its optimum before deciding it 
on the merits.’’ H.R. Rep. No. 100–963 
at 13 (1988); reprinted in 1988 
U.S.C.C.A.N. 5782, 5794–95; see 
Roberson v. Principi, 251 F.3d 1378, 
1384 (Fed. Cir. 2001); Norris v. West, 12 
Vet. App. 413, 420 (1999). Consistent 
with these policies, VA employs the 
practice of identifying and adjudicating 
reasonably raised claims as an 
administrative tool to provide for 
consideration of issues and benefits that 
have not been expressly claimed but 
that logically are placed at issue upon 
a sympathetic reading of the claim(s) 

presented to VA and the record 
developed with respect to such claim(s). 

This rule does not alter VA’s general 
practice of identifying and adjudicating 
issues and claims that logically relate to 
and arise in connection with a claim 
pending before VA. Although the rule 
requires claimants to specify the 
symptoms or conditions on which their 
claims are based and the benefits they 
seek, it generally would not preclude 
VA from identifying, addressing, and 
adjudicating related matters that are 
reasonably raised by the evidence of 
record which the claimant may not have 
anticipated or claimed, but which 
logically should be addressed in relation 
to the claim filed. Rather, such matters 
generally may be viewed as being 
within the scope of the claim filed, as 
sympathetically interpreted in light of 
the record. This rulemaking does not 
alter or delete the requirement in 38 
CFR 3.103(a) for VA to ‘‘render a 
decision which grants every benefit that 
can be supported in law while 
protecting the interests of the 
Government.’’ This policy recognizes 
that many ancillary benefits that many 
veterans are not aware of may continue 
to be adjudicated and awarded as part 
of VA’s disposition of the issues a 
claimant has specifically raised. 

However, entirely separate conditions 
never identified on a standard claim 
form generally will not be the subject of 
claims that are reasonably raised by the 
evidence of record. As an initial matter, 
we do not construe 38 CFR 3.103(a) or 
other governing authorities to establish 
a legal duty to identify and adjudicate 
claims that are unrelated to the 
particular claims raised by the claimant. 
Section 3.103(a) specifies that claimants 
are entitled to written notice of the 
decision made ‘‘on his or her claim’’ 
and that VA will assist in developing 
‘‘the facts pertinent to the claim’’ and 
will render a decision which grants 
every benefit that can be supported in 
law while protecting the interests of the 
Government. Those provisions thus 
relate to matters that are reasonably 
within the scope of the claim filed by 
the claimant. They do not, however, 
create a duty to adjudicate matters 
unrelated to the claim filed. In this way, 
§ 3.103(a) reflects the principle of 
sympathetic construction of claims, 
while adhering to the general statutory 
framework that requires a specific claim 
in order to support a benefit award, 38 
U.S.C. 5101(a), and to establish the date 
on which entitlement to an award may 
be effective, 38 U.S.C. 5110(a). 
Similarly, insofar as judicial decisions 
have referenced a duty of sympathetic 
development deriving from 
congressional intent expressed in H.R. 
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Rep. No. 100–963, that report similarly 
refers to a duty to fully and 
sympathetically develop the claimant’s 
‘‘claim’’ to its optimum before deciding 
such claim. We do not construe that 
statement as requiring VA to identify 
and adjudicate issues and claims that 
are unrelated to the claim(s) presented 
to VA. 

Further, establishing a duty on VA’s 
part to identify claims reasonably raised 
by the evidence of record which are 
unrelated to the claim(s) presented 
would be incompatible with the 
requirement in § 3.160(a)(4), as 
prescribed in this final rule, that a 
complete claim enumerate the 
conditions or symptoms on which the 
claim is to be based. If claims that are 
reasonably raised by the evidence of 
record for totally new conditions were 
permissible, it would be possible to 
identify only one condition on the 
standard application form, but submit 
evidence relating to multiple conditions 
on the expectation VA will identify and 
adjudicate those unidentified claims. 
This would inevitably lead to exactly 
the time-intensive clarifications and 
interpretations we seek to avoid 
remaining necessary in a large volume 
of cases. 

The permissible scope of claims that 
are reasonably raised by the evidence of 
record in light of the requirement in 
§ 3.160(a)(4) overlaps somewhat with 
the scope of the implicit denial rule. 
The basic idea of that rule is that claims 
pending but not explicitly denied in a 
decision addressing other claims can be 
deemed ‘‘implicitly denied’’ in certain 
circumstances. In Ingram v. Nicholson, 
23 Vet. App. 232, 248 (2007), the Court 
of Appeals for Veterans Claims 
(hereinafter ‘‘Veterans Court’’) said the 
implicit denial rule cannot cover claims 
that are very different from one another 
in content. For instance, the denial of 
nonservice-connected pension claims 
did not put Mr. Ingram on notice that 
his claims under 38 U.S.C. 1151 had 
been denied. Ingram, 23 Vet. App. at 
243. However, the United States Court 
of Appeals for the Federal Circuit 
(hereinafter ‘‘Federal Circuit’’) later held 
that a claim for endocarditis was 
implicitly denied when the AOJ denied 
a claim for rheumatic heart disease. 
Adams v. Shinseki, 568 F.3d 956, 963 
(Fed. Cir. 2009). 

Applying a similar scope to these 
claims that are reasonably raised by the 
evidence of record but not specifically 
claimed by the claimant will allow VA 
to continue this pro-claimant practice 
largely undisturbed while still requiring 
claims to originate on standard forms. 
VA’s grant or denial of a pending claim 
necessarily implies that VA has 

considered all potential theories of 
entitlement reasonably inferable from 
the evidence of record and reasonably 
within the scope of that claim. This is 
consistent with the requirement in 
§ 3.160(a)(4) that the completed 
application form enumerate 
‘‘symptom(s) or condition(s)’’ but not 
‘‘diagnoses’’ or some other more discrete 
requirement. For example, if a claimant 
lists ‘‘heart condition’’ on a standard 
form, VA would consider entitlement 
theories based on both endocarditis and 
rheumatic heart disease, to the extent 
justified by the evidence of record. This 
means VA would continue to award 
benefits reasonably raised by the 
evidence of record based on secondary 
service connection or service 
connection based on aggravation due to 
an already service-connected disability, 
entitlement to total disability based on 
individual unemployability, benefits 
such as housing or automobile 
allowance, or special monthly 
compensation benefits if the evidence is 
clear that the claimant meets the 
eligibility or requirements for such 
benefits and VA can adjudicate these 
claims. This provision has been 
outlined in new paragraph (d) of 
§ 3.155. In new § 3.155(d)(2), we have 
provided that VA will continue to 
identify and adjudicate claims 
reasonably raised by the evidence of 
record that are related to or are 
reasonably within the scope of the 
claimed issues in the complete claim. 
As explained above, § 3.103(a) currently 
provides the predicate for full and 
sympathetic development of claims, to 
include consideration of matters 
reasonably related to and raised in 
connection with a claim before VA, 
whether or not raised expressly by the 
claimant. We have provided that VA 
will put at issue for adjudication any 
ancillary benefit(s) or other claims not 
expressly raised by the claimant that are 
related and arise as a result of the 
adjudication of a claimed issue. Such 
issues, other than ancillary benefits, 
which have not been claimed by the 
claimant but have resulted as 
complications of claimed service- 
connected conditions will continue to 
be identified and adjudicated as also 
indicated by part 4 of the CFR, VA 
Schedule for Rating Disabilities. 

We note that the existence of the 
discretionary, pro-claimant practice of 
identifying claims reasonably raised by 
the evidence of record does not imply 
that claims potentially remain pending 
indefinitely, awaiting the suggestion 
that contemporaneous evidence may 
have supported inferring a claim that 
was not actually filed. As the implicit 

denial rule itself suggests, VA’s grant or 
denial of a pending claim necessarily 
implies that VA has determined that no 
other claims are reasonably raised by 
the claims specifically identified by the 
claimant and the accompanying 
evidence of record. The correct way to 
contest this determination is on direct 
appeal, or in a claim for clear and 
unmistakable error. See Deshotel v. 
Nicholson, 457 F.3d 1258, 1261–62 
(Fed. Cir. 2006). VA also notes that 
‘‘where there can be found no intent to 
apply for VA benefits, a claim for 
entitlement to such benefits has not 
been reasonably raised.’’ Criswell v. 
Nicholson, 20 Vet.App. 501, 504 (2006). 
Accordingly, in the next to last sentence 
of § 3.155(d)(2), we clarify that VA’s 
decision addressing some, but not all, of 
the issues raised in a complete claim 
does not imply that the reminder of the 
enumerated issues (and issues 
reasonably within their scope in light of 
the evidence of record) have been 
denied, since VA must still decide the 
remaining enumerated issues. However, 
in the final sentence of § 3.155(d)(2) we 
make clear that VA’s decision on a 
claim necessarily implies that VA has 
determined the evidence of record does 
not support a grant of benefits for any 
other issue reasonably within the scope 
of the issues enumerated in the 
complete claim. This rule text makes 
clear that VA’s duty to broadly construe 
the evidence of record does not vitiate 
the finality of otherwise final VA 
decisions. 

We further note that identifying and 
adjudicating claims reasonably raised by 
the evidence of record are a pro- 
claimant practice meant to resolve 
claims without the need for unnecessary 
administrative action when VA is 
already actively developing and 
adjudicating a claim. It should not be 
construed as creating a rule or practice 
that the filing of evidence, without a 
claim for increase for a condition 
already service connected executed on a 
completed application, constitutes a 
claim for increase. Such a practice 
would form a boundless exception to 
the requirement to file a complete claim 
for increase made explicit in § 3.155(d), 
and would be inconsistent with our 
explicit elimination of current § 3.157. 

Some commenters specifically 
questioned how claims for Total 
Disability based on Individual 
Unemployability (TDIU) would operate 
under a system requiring standard 
forms. Generally, TDIU is not a ‘‘claim,’’ 
but a rating that is provided in light of 
the impact of an individual’s 
disabilities. Rice v. Shinseki, 22 Vet. 
App. 447, 452–54 (2009). This implies 
that VA must consider potential 
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entitlement to TDIU when the necessary 
substantive thresholds are met, and 
whenever evidence of record potentially 
establishes unemployability, whether in 
the context of an original claim or a 
claim for increase. As we said in the 
proposed rule, ‘‘[i]t is VA’s intent that 
a request for an increase accompanied 
by evidence of unemployability 
continue to constitute a claim for TDIU, 
but the claim for increase itself must be 
filed on a standard form.’’ 78 FR at 
65497. However, it also implies that the 
requirements to initiate an original 
claim or a claim for increase, such as 
initiating an application with an intent 
to file a claim and perfecting it with a 
completed application form, apply, as 
they would to efforts to seek any other 
rating. 

Other commenters asserted that it has 
been VA’s longstanding practice to 
assist veterans at the beginning of the 
claims process and that requiring 
claimants to provide a complete claim is 
comparable to the ‘‘well-grounded 
claim’’ elements which Congress 
ordered abandoned by the Veterans 
Claims Assistance Act of 2000. One 
commenter stated that ‘‘the idea of not 
considering a claim to have been 
properly filed, and therefore not eligible 
for an effective date until it is ‘complete’ 
sounds remarkably similar to the 
universally rejected requirement of 
filing a ‘well-grounded’ claim.’’ Another 
commenter stated that electronic 
applications that fall short of the 
standards of a complete claim would 
not constitute a claim of any kind, 
complete or otherwise, and that the 
proposed rule was incompatible with 
the duty to assist as mandated by 38 
U.S.C. 5103A. Other commenters 
seemed to be under the impression that, 
under the proposed rule, a veteran 
would be required to complete all 
development on a claim before it would 
be considered complete and accepted, 
and some accused VA of attempting to 
shift legal burdens onto the veteran, 
though not all commenters 
characterized this as requiring a ‘‘well- 
grounded’’ claim. 

Historically, section 5107 of title 38, 
United States Code provided that a 
person who submitted a claim for 
benefits had the burden of submitting 
evidence sufficient to justify a belief by 
a fair and impartial individual that the 
claim was well grounded. 38 U.S.C. 
5107(a) (1994). This seemingly 
subjective determination ultimately 
came to be defined with some 
particularity, and the elements of a 
‘‘well grounded claim’’ eventually bore 
resemblance to the elements of ultimate 
entitlement to disability compensation. 
Compare Epps v. Gober, 126 F.3d 1464, 

1468 (Fed. Cir. 1997) with Holton v. 
Shinseki, 557 F.3d 1362, 1366 (Fed. Cir. 
2009). The Veterans Court even 
suggested that VA was legally precluded 
from providing assistance to claimants 
who had yet to submit evidence 
sufficient to establish well- 
groundedness. See Grivois v. Brown, 6 
Vet. App. 136, 140 (1994). Congress 
recognized the illogic of requiring 
claimants to all but establish 
entitlement to benefits in order to be 
eligible for receiving VA assistance in 
gathering the evidence needed to 
establish entitlement in enacting the 
Veterans Claims Assistance Act of 2000. 
See H.R. Rep. 106–781 at *6–*9 (July 24, 
2000). 

We disagree with the assertion that 
the proposed rule would have 
resurrected the well-grounded claim 
requirement, or that this rule as now 
revised resurrects that requirement. The 
proposed rule would not have required 
claimants to submit evidence 
establishing ultimate entitlement to 
benefits in order for the claim to be 
recognized as a complete claim, and 
neither does this final rule. 

The determination that a ‘‘complete 
claim’’ has been submitted is based on 
objective standards that are explicitly 
outlined in § 3.160(a). The criteria of a 
‘‘complete claim’’ correspond directly to 
the current standards for a 
‘‘substantially complete application’’ in 
§ 3.159 which governs VA’s statutory 
duty to assist claimants in developing 
claims. Therefore, once VA receives a 
complete claim, the statutory duty to 
assist claimants in obtaining evidence to 
substantiate the claim is triggered. 
While a form must contain the elements 
of information explicitly required by 
§ 3.160(a) in order to be considered 
complete, there is no requirement to 
submit medical or other evidence in 
support of the claim in order for the 
application form to be considered 
complete. In other words, requiring that 
a claim be complete in order for VA to 
begin adjudicative activity is not at all 
the same thing as requiring ultimate 
entitlement to be demonstrated before 
VA will begin adjudicative activity. 
Therefore, VA has made no change to 
the proposed rule based on this 
comment. 

Similarly, another commenter 
asserted that claimants should not be 
responsible for developing their claims 
and that VA has a duty to assist 
veterans. The requirement that 
claimants submit a complete claim does 
not entail shifting the burden on the 
claimant to develop his or her claim. 
The submission of a complete claim as 
set forth in § 3.160(a) of this final rule 
allows for efficient, fair, and orderly 

processing and adjudication of a claim 
because the information necessary to 
develop and adjudicate the claim has 
been provided. VA’s statutory duty to 
notify claimants of information and 
evidence necessary to substantiate the 
claim and duty to assist claimants in 
obtaining evidence necessary to 
substantiate the claim remain 
unchanged. VA will continue to develop 
claims that are considered complete. 

VA eliminates the definition of 
‘‘incomplete claim’’ that had appeared 
at paragraph (b) as proposed, and 
replaces it with the definition of an 
‘‘original claim’’ as originally proposed 
at paragraph (c), with the minor change 
of deleting ‘‘or form’’ from the phrase, 
‘‘application form or form prescribed by 
the Secretary’’. This change is to make 
clear that an application form is the 
form prescribed by the Secretary rather 
than some distinct administrative tool. 
In paragraph (c), VA adopts as final the 
definition of a ‘‘pending claim’’ which 
was proposed at paragraph (e). This 
change updates the existing definition 
of ‘‘pending claim,’’ which is currently 
defined as ‘‘an application, formal or 
informal, which has not been finally 
adjudicated’’ by replacing the phrase 
‘‘an application, formal or informal’’ 
with the word ‘‘claim.’’ 

In paragraph (d), VA adopts as final 
the definition of ‘‘finally adjudicated 
claim,’’ as originally proposed at 
paragraph (f). This action primarily 
replaces the phrase ‘‘an application, 
formal or informal’’ in the current 
definition with the word ‘‘claim.’’ Since 
VA is eliminating the term ‘‘informal 
claim,’’ it removes references to the 
phrase or words, ‘‘informal’’ and 
‘‘formal’’ for consistency in the existing 
definitions. These changes are not 
meant to alter the law of finality in the 
VA benefits system. See Cook v. 
Principi, 318 F.3d 1334, 1339–41 (Fed. 
Cir. 2002) (en banc). 

Furthermore, VA has withdrawn the 
definitions of ‘‘new or supplemental 
claim’’ in proposed paragraph (d) of the 
proposed rule and the revised definition 
of ‘‘claim for increase’’ in proposed 
paragraph (h) of the proposed rule. The 
definition of a claim for increase in 
current § 3.160(f) accordingly remains 
unchanged by this final rule. While the 
new proposed definitions were intended 
to provide clarification, the statements 
of commenters demonstrated a 
misunderstanding and confusion about 
the usage and application of these 
terms. Because no substantive change to 
the scope of what constitutes a claim for 
increase was intended, and the more 
particular definition in the proposed 
rule is not necessary to achieve 
consistency with the intent to file 
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process, VA has withdrawn these 
proposed definitions in this final rule. 
However, in revised paragraph (e) of 
this final rule, VA continues the 
definition of ‘‘reopened claim’’ that 
appears in current § 3.160(e) with slight 
modifications to insert ‘‘new and 
material evidence’’ as clarification of 
VA’s existing criteria for reopening a 
previously denied claim. 

F. Elimination of Report of Examination 
or Hospitalization as Claim for Increase 
or To Reopen 

Through this final rule, VA removes 
current § 3.157, which had provided 
that reports of examination or 
hospitalization can constitute informal 
claims to increase or reopen. In 
implementing one consistent standard 
for the claims process, VA has 
eliminated informal claims for increase 
or to reopen based on receipt of VA 
treatment, examination, or 
hospitalization reports, private 
physician medical reports, or state, 
county, municipal, or other government 
medical facilities to establish a 
retroactive effective date as provided in 
current §§ 3.155(c) and 3.157. The idea 
that certain records or statements 
themselves constitute constructive 
claims is inconsistent with the 
standardization and efficiency VA 
intends to accomplish with this final 
rule. 

Therefore, in place of current §§ 3.155 
(c) and 3.157, VA adopts the 
amendments to § 3.400(o)(2) as 
proposed, with two changes necessary 
to respond to concerns raised by 
commenters and to implement the 
intent to file process we have adopted 
in order to respond to the broadest 
concerns in the comments. The first 
change is to add the words ‘‘or intent to 
file a claim’’ after ‘‘a complete claim’’ in 
both the first and second sentences of 
the rule as proposed. The rule now 
states that a retroactive effective date 
may be granted, when warranted by the 
facts found, based on date of treatment, 
examination, or hospitalization from 
any medical facility, if the claimant files 
a complete claim for increase or an 
intent to file such a claim within 1 year 
of such medical care. This amendment 
preserves the favorable substantive 
features of the current treatment of 
reports of examination or 
hospitalization under § 3.157, but 
requires claimants to file a complete 
claim for increase, or an intent to file 
that is later perfected by a complete 
claim, within 1 year after medical care 
was received. 

The other change is to insert the 
words ‘‘based on all evidence of record’’ 
in the first sentence of the regulation, so 

the language describing the relevant 
effective date now reads, ‘‘[e]arliest date 
as of which it is factually ascertainable 
based on all evidence of record that an 
increase in disability had occurred’’. 
This addition is to respond to a 
comment expressing concern that 
§ 3.400(o)(2) as proposed would 
‘‘restrict[] the evidence needed to 
establish an earlier effective date to only 
medical evidence.’’ The language in the 
second sentence of § 3.400(o)(2) as 
proposed specific to the treatment of 
medical records was intended to 
specifically address, in regulatory text, 
the situations in which medical records 
may establish an effective date. This 
language was intended to make clear, in 
governing regulation text separate from 
the elimination of current § 3.157, that 
medical records are evidence used to 
establish contemporaneous state of 
disability once a claim has been filed, 
and do not themselves constitute 
claims. By adding ‘‘based on all 
evidence of record’’ to the first sentence, 
we are making clear that the date as of 
which it is factually ascertainable that 
an increase in disability occurred may 
be based on any kind of evidence to the 
extent that evidence is credible and 
probative. Placing this clarification in 
the first sentence of the regulation 
avoids confusing matters by discussing 
types of evidence other than medical 
records in the second sentence, which is 
meant to provide clarification in light of 
the elimination of § 3.157. 

Some commenters asserted that 
eliminating § 3.157 would shift the 
burden of filing a claim to the claimant, 
who may be more focused on 
undergoing treatment than in 
considering the existence of a potential 
monetary benefit. VA fully appreciates 
that while a veteran is hospitalized or 
receiving crucial medical treatment, a 
veteran may be more focused on his or 
her health than on pursuing a claim for 
compensation. VA has no desire to 
preclude veterans from receiving 
benefits for periods of hospitalization or 
medical treatment—VA only wishes to 
receive inputs in a standard format in 
order to serve veterans as efficiently as 
possible. Therefore, VA has provided a 
1-year window within which a claimant 
can submit an intent to file a claim as 
outlined in § 3.155(b) of this final rule 
or file a complete claim for increase. As 
we discuss in section I.C of this final 
rule notice, the filing of an intent to file 
within this one year period provides up 
to a year to perfect the application by 
filing a complete claim. Under this final 
rule, all a veteran must do to preserve 
the earliest possible effective date of 
benefits is take the minimal step of 

filing an intent to file within 1 year from 
the date as of which it is ascertainable 
that an increase in disability has 
occurred, in any of the permissible 
formats discussed in § 3.155(b). 38 
U.S.C. 5110(b)(3). Filing the intent to 
file placeholder then provides the 
claimant up to another year to perfect 
the application by filing a complete 
claim. VA believes this process provides 
a significant amount of time for veterans 
undergoing medical treatment or 
hospitalization to perform these 
minimal steps without losing any 
benefits. VA strongly believes that any 
de minimis burden associated with 
filling out a form, whether an intent to 
file a claim form or a complete claim, 
rather than having a medical record 
itself constitute a claim for increase is 
clearly outweighed by the efficiencies 
that will be realized as claims become 
easier to identify and process. 

Several commenters stated that 
revised § 3.400(o)(2), the effective date 
provision for claims for increase, limits 
retroactive payments to no more than 1 
year and that, currently, veterans may 
be eligible for many years of retroactive 
payments based on facts found in the 
medical evidence. Other commenters 
stated that the rule eliminates the 
present right of a veteran to use the date 
of treatment in a VA medical facility for 
a non-service-connected disability if a 
claim is submitted within 1 year and VA 
determines that service connection 
should be granted or when a claim 
specifying the benefit sought is received 
within 1 year from the date of such 
examination, treatment, or hospital 
admission. 

The plain language of the statute 
governing effective dates for an award of 
increased compensation based on an 
increase in disability allows an effective 
date based on when it is factually 
ascertainable that an increase in 
disability had occurred, ‘‘if application 
is received within one year from such 
date.’’ 38 U.S.C. 5110(b)(3). 
Accordingly, it is clear that the effective 
date of a claim for increase can never be 
more than one year prior to the date of 
application. With this rule, VA is 
ending the practice that certain records 
themselves constitute claims, but is not 
disturbing the potential period during 
which a veteran may receive an award 
of increased compensation, provided 
the factual basis for such an award 
exists, and provided the veteran files a 
complete claim for increased 
compensation or an intent to file that is 
ultimately perfected by a complete 
claim for increased compensation 
within one year. 

The situation identified by the 
commenters does not arise because VA 
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grants effective dates more than a year 
in advance of when the application is 
received—VA is flatly prohibited by 
statute from doing so. Rather, it arises 
when a veteran files a claim for 
increase, and VA becomes aware of a 
document, such as record of admission 
to a VA or uniform services hospital, 
potentially more than one year old, that 
itself constitutes a claim pursuant to 
current § 3.157, but has not been 
recognized as a claim or obtained by 
Veterans Benefits Administration (VBA) 
adjudicators until the instant claim for 
increase has been filed. In this scenario, 
benefits are not being paid more than 
one year prior to the date of application, 
but are being paid pursuant to a ‘‘claim’’ 
which was only recently found to have 
been pending. In other words, in this 
scenario the veteran is being paid a 
‘‘retroactive’’ award because a claim was 
not properly identified and processed, 
and remained pending potentially for 
years. This is exactly the type of 
situation that VA seeks to prevent by 
insisting that claims must be on 
standard forms amenable to easy 
identification and processing. This rule 
does not preclude a veteran from 
receiving increased compensation for 
any period for which he is so entitled, 
provided he files a claim on a standard 
form or an intent to file within one year 
of when the increase in disability 
occurs. This rule does not ‘‘take away’’ 
potential avenues for a veteran to 
receive years of retroactive benefits, but 
rather prevents the situations that make 
retroactive payments necessary in the 
first place, provided the veteran takes 
the minimal step of filing a claim on a 
standard form. VA strongly believes it is 
preferable for veterans to be in current 
receipt of benefits to which they are 
entitled, rather than go without those 
benefits due to agency error for years 
before receiving retroactive payments. 
Additionally, we note that, to the extent 
a record that itself constitutes a claim is 
in existence as of the date this rule 
becomes effective and has not been 
identified and acted upon, this rule 
cannot extinguish that record’s status as 
a claim under the law that was in effect 
as of the time that record was created, 
to the extent it is ever identified as 
claim. This rule cannot and does not 
preclude benefits that might be due for 
any unidentified and unadjudicated 
claims now pending. 

Likewise, § 3.400(o)(2) does not alter 
the current procedures and laws 
governing the assignment of effective 
date(s) for an award granted for the first 
time based on treatment, 
hospitalization, or examination. 

G. Special Allowance Payable Under 
Section 156 of Public Law 97–377 

Finally, VA adopts minor 
amendments to proposed § 3.812 which 
govern a special allowance under Public 
Law 97–377. VA replaces the 
terminology ‘‘formal’’ and ‘‘informal’’ 
claims with ‘‘complete claim’’ and 
‘‘intent to file a claim,’’ as appropriate, 
to ensure consistency with the rest of 
the final rule. 

One commenter stated that mandating 
the filing of a complete form for this 
particular benefit prior to VA 
recognizing it as a claim flew in the face 
of a half century or more of veteran- 
friendly regulations. However, because 
VA has replaced the concept of informal 
claim with the concept of intent to file 
a claim in § 3.155(b) of this final rule, 
claimants applying for this benefit in 
§ 3.812 can preserve an earlier effective 
date by submitting an intent to file a 
claim that is later ratified by a complete 
claim if filed within one year of receipt 
of the intent to file a claim. Therefore, 
claimants and/or beneficiaries would 
not lose out on possible benefits due to 
the requirement of a complete claim 
being filed for this particular benefit. 

H. Other Comments Regarding Initial 
Claims 

VA received many comments 
asserting that VA’s mandate of the use 
of forms in the VA claims process is 
burdensome to claimants by making it 
more difficult for claimants to file a 
claim and by overcomplicating the 
claims process, particularly for those 
with disability limitations or limited 
access to VA forms. The commenters 
expressed that such mandate of the use 
of forms creates an adversarial 
relationship between claimants and VA. 
Some commenters stated that VA is 
acting only in its own best interest in 
reducing the statistics on the claim 
backlog and not in veterans’ interests. 

VA has responded to these concerns 
by adopting the intent to file process, 
which is meant to reconcile the need for 
standard inputs with the claimant’s 
need to preserve an effective date while 
complying with the procedural 
requirement of filling out an application 
form. VA is sensitive to the concern 
that, in some cases, the very disability 
for which a veteran is seeking 
compensation may make it difficult to 
fill out a form. This final rule strikes an 
appropriate balance between providing 
claimants with a more efficient process 
that does not erode the longstanding 
informal, non-adversarial, pro-claimant 
nature of the VA system with the 
ongoing workload challenges relative to 
VA’s operating resources. VA considers 

increasing the role of standard forms a 
key component to streamlining, 
standardizing and modernizing the 
claims process. The current informal 
claim process allows non-standard 
submissions to constitute claims, which 
involves increased time spent 
determining whether a claim has been 
filed, identifying the benefit claimed, 
sending letters to the claimant and 
awaiting a response, and requesting and 
awaiting receipt of evidence. These 
steps all significantly delay the 
adjudication and delivery of benefits to 
veterans and their families. Requiring 
the use of standard forms imposes 
minimal, if any, burden on claimants. 
Further, by making it possible for all 
claimants to preserve an effective date 
by utilizing the ‘‘intent to file’’ process, 
VA believes the benefits of these 
changes outweigh any such burden. 
Even those claimants who, due to their 
disabilities, may have trouble filling out 
an application form, can utilize one of 
the three acceptable formats for an 
intent to file, including oral 
communications with certain 
designated VA personnel, and take up to 
a year to perfect the application form 
without losing benefits. 

Moreover, current standard forms 
such as VA Forms 21–526EZ, 21–527EZ, 
and 21–534EZ (hereinafter ‘‘EZ forms’’) 
contain the statutorily required notice to 
claimants of the information and 
evidence necessary to substantiate a 
claim at the onset of filing a claim. See 
38 U.S.C. 5103. This means claimants 
do not have to wait for VA to send 
notices to claimants of VA’s duty to 
assist in developing a claim. Claimants 
will be informed of what information 
and evidence is necessary in 
substantiating their claims prior to or at 
the time they file a claim. 

In addition, the EZ forms used for 
filing disability compensation, pension, 
and survivor benefits as well as the 
NOD form are shorter in length, making 
them less burdensome and time- 
consuming for claimants to complete. 
Additionally, EZ forms contain pre- 
printed lists of potentially available 
benefits to help guide claimants through 
the claim process. VA believes that the 
standard format of VA’s forms that 
provide pre-printed selections from 
which claimants can choose poses less 
of a burden on claimants because 
claimants spend less time describing 
their intent to file a claim, identifying 
and describing symptoms or medical 
conditions, or expressions of 
disagreement to a VA decision in a 
narrative format of non-standard 
submissions. 

Some commenters asserted that there 
would be a constituency of claimants 
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who would not have access to VA’s 
standard forms. The forms necessary to 
file claims for benefits are widely 
available, both online and in VA 
regional offices. Additionally, VA will 
continue to provide claimants with the 
correct forms upon request. 38 U.S.C. 
5102. Furthermore, with the regulatory 
changes to § 3.155 standardizing the 
informal claim process through the 
concept of an intent to file a claim, 
claimants or their authorized 
representatives can contact designated 
VA personnel directly to establish an 
intent to file a claim and preserve a 
potential earlier effective date of their 
claim, and VA will furnish claimants 
with the appropriate claim application 
form(s) necessary for claimants to 
submit a complete claim. Many veterans 
service organizations also have access to 
VA forms. 

One commenter objected to our 
discussion in the proposed rule pointing 
out that electronic claims could more 
easily be separated by issue and routed 
around the country for consideration by 
specialists, often referred to as the 
‘‘centers of excellence’’ concept. The 
proposed rule would not have 
implemented or mandated the ‘‘centers 
of excellence’’ concept. It would have 
incentivized electronic claim 
submission, which removes many of the 
manual steps necessary to convert 
claims to electronic format. VA will 
only move toward electronic issue-by- 
issue brokering of workload when it is 
confident that this step adds both 
accuracy and efficiency to the claims 
process. 

One commenter stated that the 
proposed rule would have created 
multiple definitions of ‘‘receipt’’ which 
38 U.S.C. 5110, the statute governing 
effective dates of awards, does not 
authorize, and that particularly for 
electronic claims VA would not receive 
the identical form sent to VA via mail 
or other means and that the effective 
date of an electronic claim is outside the 
meaning of the statute. This final rule 
no longer attaches effective date 
distinctions to whether a claim is 
received in paper or electronic format. 
VA notes that statutes neither expressly 
permit nor prohibit VA’s current 
longstanding practice of assigning an 
effective date based on receipt of an 
informal claim to establish an effective 
date when such informal claim is later 
ratified by a completed application form 
within 1 year. Through this final rule, 
VA is simply modifying the traditional 
informal claims process to make it more 
amenable to timely and efficient 
processing, while maintaining 
essentially the same longstanding 
liberalizing effective date rule that the 

informal claim process has entailed. To 
the extent this comment is read as 
raising the broader point that recurring 
terms in section 5110 such as ‘‘date of 
receipt of application’’ and ‘‘date . . . 
application is received’’ must be 
interpreted and implemented in a 
consistent way, VA has done so in this 
final rule. See e.g., 38 U.S.C. 5110(a), 
(b)(2), (b)(3). As we explain in section 
I.C, a claimant must file an application 
form. However, for effective date 
purposes, VA will deem that application 
form to have been received as of the 
date VA was put on notice, through the 
submission of an intent to file, that a 
claimant intended to file a claim. Any 
specific statutory effective dates that are 
available (if justified by facts found) 
prior to the date that the application is 
deemed filed will operate 
independently. 

Some commenters raised practical 
complaints with the eBenefits system. 
Some asserted that eBenefits is 
confusing to claimants, while others 
focused on technical barriers to 
eBenefits access. Similarly, some 
commenters pointed to past information 
security breaches, and the fact that the 
technology necessary to file an 
electronic claim may be expensive, as 
reasons why allowing an effective date 
placeholder solely for incomplete 
electronic claims would be a potential 
burden to claimants. Because this final 
rule no longer attaches potential 
effective date consequences to whether 
a claim is initiated electronically prior 
to its ultimate filing as a complete 
claim, we consider these comments 
addressed insofar as the structure of 
VA’s claims rules is concerned. We will 
continue the operational work of 
improving online claim submission 
tools and conducting outreach to 
veterans on how to submit claims. 

Some commenters pointed out that 
some veterans are illiterate, or are blind, 
or have brain injury, mental health 
problems, or other cognitive 
impairments, and might therefore have 
difficulty using technology or filling out 
VA forms. In this final rule, we have 
provided that claimants may establish 
an effective date placeholder via oral 
contact with designated VA personnel. 
We also note that 38 U.S.C. 5101(a)(2), 
as amended by Section 502 of Public 
Law 112–154, allows certain authorized 
signers to sign a form required by 
section 5101(a)(1) on behalf of an 
individual who ‘‘has not attained the 
age of 18 years, is mentally 
incompetent, or is physically unable to 
sign a form’’. 

One commenter argued there is 
insufficient space on VA claims forms to 
identify disabilities with sufficient 

particularity, which will cause problems 
for veterans as well as processing 
problems at VA. The current form 21– 
526 contains space for seven conditions, 
as well as additional open space in 
which the veteran can indicate 
additional conditions if necessary. The 
form 21–526EZ already contains space 
to specifically list thirty conditions. 
More fundamentally, forms are capable 
of being revised based on experience 
and operational needs, provided VA 
complies with the necessary procedural 
requirements in doing so. An objection 
to the design of one particular form does 
not, therefore, imply that VA rules 
cannot or should not require claims to 
originate on standard forms. Finally, as 
we explain in section I.C, the 
commenter is mistaken as to the level of 
particularity required. The proposed 
rule would not have, and this final rule 
does not, require the veteran to identify 
a specific medical diagnosis in order to 
complete a claim. As § 3.160(a)(4) makes 
clear, all that is required is a 
‘‘description of any symptom(s) or 
medical condition(s),’’ and this 
requirement can be satisfied by simply 
claiming ‘‘right knee’’ or ‘‘shoulder,’’ 
which will require VA to consider all 
possible right knee or shoulder 
disabilities established by the evidence 
of record. 

Some commenters also suggested that 
VA’s desire to increase the importance 
of standard forms in the claims process 
implies that VA cares more about the 
speed with which decisions are reached 
than the quality of those decisions. VA 
disagrees with these comments. 
Standard forms increase clarity and 
accuracy as well as efficiency, leading to 
lower error rates and higher quality in 
benefits processing. Additionally, VA 
strongly believes that unacceptable 
delays in the processing of veterans 
benefits claims, colloquially known as 
the ‘‘backlog,’’ also hurt veterans 
because benefits cannot be paid until a 
claim is decided. Many features of VA’s 
current claims process also contribute to 
the backlog or, at a minimum, hamper 
VA’s ability to address the backlog. 
Most inputs into the claims process, 
such as claimant submissions, are still 
received in paper format. Further, many 
submissions, including submissions 
requiring VA to take action, are not 
received in a standard format. This 
increases time spent determining 
whether a claim or a notice of 
disagreement to a decision has been 
filed, identifying the benefit or 
contention claimed or appealed, 
sending letters to the claimant and 
awaiting for a response, and requesting 
and awaiting receipt of evidence. These 
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steps all significantly delay the 
adjudication and delivery of benefits. By 
requiring the use of standardized forms 
for all claims and appeals, VA is able to 
more easily identify issues and 
contentions associated with claims or 
the initiation of an appeal that are filed, 
resulting in greater accuracy, efficiency, 
and speed in processing and 
adjudicating claims and appeals. 

Some commenters suggested that VA 
should have standard forms, including 
for informal claims, but that use of those 
forms should be optional. VA has made 
no changes based on these comments. 
Making standard forms optional will not 
achieve the necessary standardization of 
the process because VA personnel 
would still be required to engage in 
time-intensive interpretive review of 
narrative submissions in order to 
determine whether a claim or appeal 
has been filed. 

One commenter suggested that if the 
rule as proposed were confirmed as 
final, staff attorneys should be made 
available to all veterans who request 
one, free of charge, to navigate the 
‘‘adversarial’’ process that would result. 
We disagree that requiring forms be 
filed at certain critical phases of the 
claims and appeals process amounts to 
an ‘‘adversarial’’ approach, particularly 
in light of the express authority 
conferred by Congress. Additionally, in 
this final rule, we have provided 
multiple avenues for a claimant to 
protect an effective date while taking up 
to a year to fill out the required form. 

One commenter requested that VA 
‘‘clearly state and abide by [a] suspense/ 
deadline for each claim processed.’’ 
That is exactly what VA is trying to do. 
The Secretary has clearly stated that 
VA’s operational goal is to process all 
claims with 98 percent accuracy within 
125 days, has defined a claim pending 
longer than 125 days as part of the 
‘‘backlog,’’ and pledged to eliminate the 
backlog in 2015. Given the volume and 
complexity of VA’s workload, the use of 
standard forms are indispensable to 
reaching and maintaining this level of 
accurate production. This comment also 
suggested that the ‘‘tens levels set forth 
by the VA’’ are redundant. We construe 
this comment as an objection to VA’s 
Schedule for Rating Disabilities, 38 CFR 
part 4, rather than to the rules and 
procedures governing the processing, 
development, and adjudication of 
claims, and as such this comment is 
beyond the scope of this rule. We also 
note that the 10 percent incremental 
evaluation applicable to the rating of 
disabilities is explicitly required by 
statute. See 38 U.S.C. 1114, 1155. This 
commenter also asserts that ‘‘taking one 
to two years with no back dating to the 

start of a claim is unacceptable by any 
standard.’’ VA agrees, and that is why 
our operational goal is 125 days. 
However, we note that once a claim is 
granted, it is paid as of that claim’s 
effective date, which generally 
corresponds to the date of the receipt of 
application, and is not controlled by the 
date of decision. 

Multiple commenters objected to the 
rule as proposed on constitutional 
grounds. These comments generally 
advanced two arguments. First, 
commenters argued that requiring 
veterans to fill out an application form 
deprives them of benefits without due 
process of law. Second, commenters 
advanced the related argument that 
attaching different effective date 
consequences to whether claims 
originate in paper or electronic format 
violates the equal protection component 
of Fifth Amendment due process. 

VA disagrees with these comments, 
but believes an extended doctrinal 
discussion is unnecessary given the 
revisions to our original proposal that 
we adopt in this final rule. By adopting 
the intent to file process, VA has 
provided multiple standardized but 
claimant-friendly avenues for veterans 
to hold an effective date while they fill 
out a formal application form, including 
oral communications with designated 
VA personnel. The same amount of 
effective date protection is available for 
both paper and electronic inputs. Since 
this final rule provides that claimants 
can secure an effective date of benefits 
with only the minimal action necessary 
to constitute an intent to file, any 
constitutional concerns arising out of 
the rule as proposed are obviated. 

One comment argues that VA is 
changing position from historical 
practice so suddenly that it renders 
VA’s actions arbitrary and capricious. 
The argument that the proposed change 
was too sudden is belied by its very 
status as a proposal. This rule originated 
as a proposed rule, and received 
numerous comments as well as vigorous 
public scrutiny and debate. In response 
to the formal comments received, we 
have revised the proposal significantly 
in order to reconcile the competing 
interests as faithfully as possible. 

Many comments advanced the 
position that VA should not consider 
rule changes when other avenues for 
improving the accuracy and efficiency 
of the claims system are available. The 
embedded premise of these comments is 
that so long as there is any room for 
improvements in training, staffing, 
management of AOJ personnel, and 
innumerable other areas of 
administrative responsibility, rule 
change is impermissible. VA disagrees 

for two reasons. First and foremost, 
many of the inherent difficulties in 
administering a system as large and 
complex as the VA benefits system are 
exacerbated by the prevalence of non- 
standard submissions. Second, as many 
commenters acknowledged, VA is 
actively engaged in improving all 
aspects of its operations. VA is not 
relying solely on regulatory change to 
achieve its goals, but does believe 
regulatory change is necessary and 
justified. In any event, these comments 
are beyond the scope of the rule. 

One comment pointed out there 
would be inconsistencies between the 
legal structure of the claim system in 
this rule as proposed, and as reflected 
in the consolidated re-proposal of the 
Regulation Rewrite project. 78 FR 71042 
(Nov. 27, 2013). The Regulation Rewrite 
project was not designed to formulate 
and implement changes to the 
substantive content of VA’s regulations. 
The Regulation Rewrite project is a 
comprehensive multi-year effort to 
‘‘reorganize and rewrite’’ VA’s 
regulations governing claims currently 
governed by 38 CFR part 3. 78 FR at 
71042. Substantive legal changes have 
been incorporated into the rewritten 
regulations throughout the project. See 
e.g., 78 FR at 71065 (discussing changes 
to 38 CFR part 5 as proposed to 
accommodate provisions of Section 502 
of Public Law 112–154 dealing with 
persons authorized to sign a claim on a 
veteran’s behalf). Substantive changes at 
the regulatory level will be handled in 
similar fashion, with the content of any 
final publication of 38 CFR part 5 being 
revised to incorporate the current state 
of the law. 

I. Other Regulations 
VA has determined that revisions to 

current adjudication regulations which 
were not published in the proposed rule 
are necessary to ensure consistency with 
the changes in this final rule. Therefore, 
VA revises current 38 CFR 3.108, 3.109, 
3.151, 3.403, 3.660, 3.665, and 3.666. 
and 3.701, which would not have been 
amended in the published proposed 
rule, by generally replacing the phrase 
‘‘informal claim’’ with the phrase 
‘‘claim or intent to file a claim as set 
forth in § 3.155(b).’’ Since VA is 
eliminating the term ‘‘informal claim,’’ 
it has removed references to the phrase 
‘‘informal claim’’ and replaced it with 
the phrase ‘‘claim or intent to file a 
claim’’ for consistency in these 
adjudication regulations to reflect this 
change. 

We have also made minor changes in 
phrasing to the affected regulations in 
order to execute this change. In 
particular, we have amended 
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§ 3.403(a)(3) by removing the phrase, 
‘‘notice of the expected or actual birth 
meeting the requirements of an informal 
claim’’ and replaced it with ‘‘a claim or 
intent to file a claim as set forth in 
§ 3.155(b)’’. This change preserves the 
generally beneficial nature of paragraph 
(a)(3) by providing a date-of-birth 
effective date whenever VA receives a 
claim or an intent to file a claim within 
1 year of the veteran’s death. The 
replacement of the term ‘‘informal 
claim’’ with ‘‘intent to file a claim’’ does 
not change the substance of these 
regulations. 

In § 3.666(c), we have simply removed 
the phrase ‘‘(which constitutes an 
informal claim)’’ and have not replaced 
it with a reference to an intent to file a 
claim. This section governs resumption 
of payment of pension for incarcerated 
beneficiaries and fugitive felons upon 
release from incarceration. An intent to 
file a claim is simply inapposite to this 
situation, because VA does not require 
a claim for resumption of payment in 
this context. VA makes the necessary 
adjustments upon receipt of satisfactory 
notice. Simply replacing the language in 
the parenthetical with language 
designed for the intent to file process 
would have the bizarre effect of 
requiring an intent to file a claim, and 
therefore ultimately a claim, in a context 
where VA has no reason to require a 
separate claim. Accordingly, we have 
simply removed this parenthetical to 
make clear that pension will be resumed 
as of the day of release from 
incarceration if notice is received within 
one year following release. 

We have changed the wording of 
§ 3.701(b), which provides for elections 
between pension and compensation. 
Paragraph (b) now reads, ‘‘[a]n election 
generally must be in writing and must 
specify the benefit the person wishes to 
receive.’’ This is necessary because an 
intent to file a claim is a placeholder in 
VA’s systems, and is not structured to 
be a substantive submission, such as 
one affecting the election of benefits. 

II. Changes to Appeals Process Based 
on Public Comments 

A. Commencement and Perfection of an 
Appeal 

VA revises § 20.201 to incorporate the 
standardized NOD requirement 
substantially as proposed, with minor 
amendments and clarifications. In 
newly added paragraph (a), VA outlines 
the requirements for appeals relating to 
cases in which the AOJ provides a 
standard form for the purpose of 
initiating an appeal. In paragraph (a)(1), 
entitled ‘‘Format,’’ VA has provided 
that, for every case in which the AOJ 

provides, in connection with its 
decision, a form identified as being for 
the purpose of initiating an appeal, an 
NOD would consist of a completed and 
timely submitted copy of that form. In 
these cases, VA will not accept as an 
NOD any other submission expressing 
disagreement with an adjudicative 
determination by the AOJ. As we 
discuss in greater detail below, this 
means a completed form must be 
submitted within one year from the date 
of mailing of notice of the AOJ decision, 
or, if VA requests clarification of an 
incomplete form, within 60 days of the 
date the request was sent, or the 
remainder of the one year period from 
the date of mailing of notice of the AOJ 
decision, whichever is later. 

One commenter suggested that VA’s 
statutory authority in 38 U.S.C. 501(a)(2) 
to establish the ‘‘forms of application’’ 
does not extend to notices of 
disagreement. This commenter argued 
that the term ‘‘[a]pplication for review 
on appeal’’ in 38 U.S.C. 7106 is 
confined to the context of 
administrative appeals to the Board by 
VA officials and does not include 
notices of disagreement. We agree that 
section 7106, standing alone, potentially 
bears the reading that an ‘‘[a]pplication 
for review on appeal’’ refers only to an 
administrative appeal. 

However, we make no changes based 
on this comment, for three reasons. 
First, while section 7106 permits the 
commenter’s reading, it does not require 
it. The limitation in the first sentence of 
section 7106 that an application for 
review on appeal must be received 
within the one-year period described in 
38 U.S.C. 7105 could be read simply to 
impose a time limit on administrative 
appeals, and does not imply that 
requests for Board review other than 
administrative appeals are something 
other than an ‘‘[a]pplication for review 
on appeal.’’ Second, 38 U.S.C. 
7107(a)(1) discusses how ‘‘each case 
received pursuant to an application for 
review on appeal’’ will be docketed. 
This statutory section governs the 
docketing of all appeals before the 
Board, not just administrative appeals. 
Third, section 7108 also refers to an 
‘‘application for review on appeal,’’ and 
requires that it be in conformity with 
the entirety of 38 U.S.C. Ch. 71. Nothing 
in the language or context of this statute 
implies that the term ‘‘application for 
review on appeal’’ is confined to 
administrative appeals, and the fact that 
all ‘‘application[s] for review on appeal’’ 
must comply with all requirements in 
38 U.S.C. Ch. 71 implies that an 
‘‘application for review on appeal’’ is 
any request for Board review. Chapter 
71 includes 38 U.S.C. 7105, the statute 

governing requirements of, and 
treatment of, NODs. 

Some commenters pointed out that 
the standardized NOD form addresses 
only compensation claims. As the 
proposed rule explained, this is 
necessary due to the legal structure of 
VA and the dynamics of VA’s appellate 
workload. VA has chosen a flexible 
standard rather than identifying a 
particular form number or control 
number in the rule text in order to 
ensure the rule functions for all of VA’s 
diverse operations. The standard for 
what constitutes an NOD applies to all 
VBA benefit lines, as well as the rest of 
VA. However, the current standard NOD 
form was designed only for 
compensation claims. One of the key 
features of the form’s design is that it 
solicits particular pieces of information 
relevant to a compensation claim. 
Standard NOD forms for other types of 
benefits, such as loan guaranty and 
educational benefits, have not yet been 
created. Requiring appeals of other 
benefits, such as home loan guaranty or 
education benefits, to be submitted 
using this form in its current state 
would likely be confusing to veterans. 

At the same time, the overwhelming 
majority of the VA appellate workload 
concerns appeals of AOJ decisions on 
claims for compensation. Board of 
Veterans’ Appeals, Department of 
Veterans Affairs, Report of the 
Chairman: Fiscal Year 2012, at 22 
(2013) (96.1 percent of Board 
dispositions in FY 2012 were for 
compensation claims). Therefore, VA is 
concerned that making the NOD form so 
generic as to accommodate appeals of 
all benefits VA-wide might dilute much 
of the efficiency gain VA expects from 
mandating the use of standardized 
forms. Nevertheless, VA will continue 
to seek ways to provide a standardized 
format for VA benefits lines to receive 
an appeal, whether on one all-purpose 
form or individual specialized forms. 

To reflect these current realities, the 
standard reflected in amended 
§ 20.201(a)(1) is designed to produce a 
single rule that can function flexibly 
VA-wide while allowing for the creation 
of forms that are functional for each VA 
benefits line. Additionally, § 20.201(b) 
provides a ‘‘fallback’’ standard for 
benefits where standardized appellate 
processing is not as pressing a need as 
it is with compensation claims. This 
approach allows for standard forms in 
VA benefits lines where the volume, 
complexity, and frequency of appeal 
call for standardization, without 
disrupting the administration of other 
benefits that are infrequently appealed. 
In § 20.201(b), if VA does not provide a 
standard appeal form for a particular 

VerDate Sep<11>2014 18:44 Sep 24, 2014 Jkt 232001 PO 00000 Frm 00021 Fmt 4701 Sfmt 4700 E:\FR\FM\25SER2.SGM 25SER2tk
el

le
y 

on
 D

S
K

3S
P

T
V

N
1P

R
O

D
 w

ith
 R

U
LE

S
2



57680 Federal Register / Vol. 79, No. 186 / Thursday, September 25, 2014 / Rules and Regulations 

type of claim, the claim is governed by 
the current standard for what 
constitutes an NOD as provided in 
current § 19.26 and regulatory text of 
§ 19.23(b) and § 20.201(b). As of the 
publication of this final rule, VA only 
expects regularly to provide a standard 
appeal form for compensation claims 
and similar monetary benefits claims. 
However, VA may choose to provide 
standard forms with AOJ decisions for 
other benefits lines as the volume and 
dynamics of VA’s workload continue to 
evolve. Additionally, if VA fails to 
provide a standard appeal form to the 
claimant due to a case-specific error, the 
claimant would be able to initiate an 
appeal under the current standard for an 
NOD where a written communication 
expressing dissatisfaction or 
disagreement and a desire to contest the 
result will constitute an NOD. See 
§ 20.201(b). 

The second sentence makes clear that 
if the AOJ provides a standard form 
with its decision, triggering the 
applicability of § 20.201(a), VA will not 
accept a document or communication in 
any other format as an NOD. VA 
believes this rule is necessary to make 
use of the standard form mandatory and 
maximize improvement and efficiency 
in the appellate process. Additionally, 
VA clarifies in this final rule that 
submitting a different VA form does not 
meet the standard for an NOD in cases 
governed by § 20.201(a). Many VA 
forms, such as VA Form 21–4138, 
Statement in Support of Claim, are so 
generic that they would not yield the 
clarity and standardization this rule 
change is designed to achieve. 

In the future, different standard forms 
may be developed for different benefit 
lines. Under this final rule, the 
particular version provided with the 
AOJ decision must be used. For 
example, if a claimant received an AOJ 
decision relating to a compensation 
claim and received a compensation- 
focused form (such as VA Form 21– 
0958, Notice of Disagreement) from the 
AOJ, the claimant could not initiate an 
appeal by returning a different form 
developed for the purpose of initiating 
appeals of AOJ decisions relating to a 
home loan guaranty. 

In § 20.201(a)(2) of this final rule, VA 
has made clear that it may ‘‘provide’’ 
the form to the claimant electronically 
or in paper format. VA has provided 
that if a claimant has an online benefits 
account such as eBenefits, notifications 
within the system that provide a link to 
a standard appeal form would be 
considered sufficient for the AOJ to 
have ‘‘provided’’ the form to the 
claimant and trigger the applicability of 
§ 20.201(a). Similarly, if a claimant has 

provided VA with an email address for 
the purpose of receiving 
communications from VA, emailing 
either a copy of the form itself or a 
hyperlink where that form may be 
accessed is sufficient. The email should 
identify that the hyperlink is to a 
required VA appeal form. Some 
comments could be read to suggest that 
VA should provide the form in both 
electronic and paper format to all 
claimants. To the extent this was the 
commenters’ intent, VA rejects this 
suggestion. Sending paper forms to 
claimants who have established an 
online benefits account or otherwise 
indicated an intent to receive 
communications from VA in electronic 
format, such as by providing VA with an 
email address for that purpose, would 
be duplicative, wasteful, and 
inconsistent with VA’s goals to 
modernize the claims and appeals 
process. 

Finally, if a claimant has chosen to 
interact with VA using paper, VA will 
provide a paper version of the standard 
form in connection with its decision. 
The specific piece of paper that is sent 
to the claimant need not be returned in 
order to constitute an NOD, but the 
same form must be returned. In other 
words, if a claimant is sent a copy of a 
particular form, he or she must return a 
completed copy of that form, but not 
necessarily the same piece of paper that 
was mailed to the claimant. 

Several commenters expressed 
concern about VA’s procedure for 
furnishing the standard form to 
claimants and inquired as to the 
procedure VA would take in order to 
obtain the correct VA form from the 
claimant if an alternate communication 
is received by VA. As we explain above, 
the requirement for an NOD to appear 
on a standard form is only triggered 
when VA provides a form for the 
purpose of initiating an appeal in 
connection with its benefits decision. 
Accordingly, the requirement to use a 
standard form necessarily only applies 
to claimants who have already received 
that form, and an explanation of how to 
appeal VA’s decision. See 38 U.S.C. 
5104 (notice of Secretary’s decision 
‘‘shall include an explanation of the 
procedure for obtaining review of the 
decision’’). In the event VA receives an 
incomplete standard NOD form, it will 
follow the procedures set forth in 
§ 19.24(b)(1). VA will furnish the 
appropriate form or the standard NOD 
form to claimants in paper format with 
the decision notification letter as well as 
providing a hyperlink to the standard 
form in the decision notification letter. 

One comment suggested that 
§ 20.201(a)(2) be revised to state that VA 

‘‘must’’ provide the appeal form in the 
applicable format, rather than ‘‘may.’’ 
This same comment asserts the rule 
‘‘assume[s] VA will provide that form in 
its decision letter.’’ This comment is 
predicated on a misunderstanding of the 
rule. Again, the requirement to use the 
standard form is not triggered unless VA 
provides the form in connection with its 
decision. Inserting the term ‘‘must’’ into 
§ 20.201(a)(2) would broaden the scope 
of claims for which use of a form would 
be mandatory. 

One comment suggested that 
§ 20.201(a)(2) should be revised to 
require that the form be provided to the 
claimant’s representative, if any, in 
addition to the claimant. We have 
considered this suggestion and agree. A 
claimant’s representative generally must 
receive the same decision notice that is 
sent to the claimant. 38 U.S.C. 5104(a). 
While this statutory principle does not 
necessarily imply that any 
representative must receive the form in 
order to trigger the requirement that the 
form be used to initiate an appeal, 
ensuring representatives receive the 
necessary form adds minimal additional 
administrative burden. 

However, we do not believe any 
revisions are necessary in order to make 
this clear. The rule as proposed and as 
here confirmed as final provided that 
the requirement to use a standard form 
arises when the AOJ provides the 
standard form, ‘‘in connection with its 
decision.’’ Because the same statute 
governing content of VA decisions 
specifies that representatives are to 
receive the same notice that is sent to 
the claimant, this implies that any 
representative should also receive the 
form. We note that this reasoning 
implies that the presumption 
established in § 20.201(a)(3) will apply 
to the question of whether the form was 
provided to the representative. 
Additionally, this rule does not alter the 
scope of evidence or argument 
submission within the VA system. 
Therefore, if a representative is unsure 
whether the form was provided, 
particularly in a compensation claim, 
we see no readily apparent substantive 
reason why the representative would 
not simply use the form, which is and 
will remain widely available, to keep 
the veteran’s claim moving as quickly as 
possible. We see no reason why a 
trained, accredited representative who 
is aware of VA forms would spend an 
inordinate amount of time attempting to 
protect an option to submit an NOD in 
a non-standard narrative format, rather 
than simply filling out a form and 
submitting argument on a separate 
document if necessary. Finally, we note 
the fact that the representative must 
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receive the form in order to trigger the 
requirement that the form be used does 
not imply that the representative must 
receive the form in the same format as 
the claimant. In particular, a 
representative with access to VA’s 
Stakeholder Enterprise Portal, or who 
otherwise interacts with VA 
electronically, does not have to receive 
the form in paper merely because he or 
she represents a claimant that prefers to 
interact with VA through paper. 

In § 20.201(a)(3), VA has provided 
that any indication whatsoever in the 
claimant’s claims file or benefits 
account of provision of a form would be 
sufficient to presume the form was 
provided, triggering the applicability of 
§ 20.201(a) rather than § 20.201(b). 
Under this rule, an indication as 
minimal as a statement in a decision 
notification letter such as ‘‘Attached: 
VA Form 21–0958’’ would be sufficient 
to trigger the presumption that the form 
was provided and § 20.201(a) governs. 
See Butler, 244 F.3d at 1339–41 
(presumption of regularity applies to the 
administration of veterans benefits). 

In § 20.201(a)(4), VA provides that, if 
a standard VA form requires some 
degree of specificity from the claimant 
as to which issues the claimant seeks to 
appeal, the claimant must indeed 
provide the information the form 
requests in order for the submission to 
constitute an NOD. For example, the 
current form provides claimants with a 
selection of separate boxes allowing 
claimants to identify broad categories of 
disagreement. VA believes it would be 
helpful to the process to have this 
requirement in the governing regulation. 

Several commenters objected to the 
requirement that an appeal be initiated 
on a standard form. Many commenters 
advanced the position that VA does not 
have authority to require that NODs be 
on standard forms designed for the 
purpose of initiating an appeal, and 
provided to the claimant with an 
explanation that the form must be used 
to initiate an appeal. In particular, some 
commenters argued that governing 
statutes did not allow VA to mandate 
the use of a form and that whether a 
document is an NOD is a question of 
law for the Veterans Court to determine 
de novo under 38 U.S.C. 7261(a). 
Commenters also stated that requiring 
an NOD form violates the Court’s 
interpretation and plain language of 38 
U.S.C. 7105. 

VA has clear authority to require that 
a claimant submit an NOD on a 
particular form, and accordingly does 
not agree with these comments. The 
Federal Circuit has explicitly held that 
38 U.S.C. 7105 ‘‘does not express a 
complete and unambiguous meaning for 

the statutory term ‘notice of 
disagreement,’ ’’ and that VA’s 
implementation of section 7105 
accordingly must receive the significant 
deference due an agency’s reasonable 
construction of a statute it administers. 
Gallegos v. Principi, 283 F.3d 1309, 
1313 (Fed. Cir. 2002); see Chevron, 
U.S.A., Inc. v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 
842–45 (1984). Additionally, Congress 
has specifically delegated authority to 
VA to issue rules concerning ‘‘the forms 
of application,’’ 38 U.S.C. 501(a)(2), and 
has characterized a request for Board 
review as an ‘‘[a]pplication for review 
on appeal.’’ 38 U.S.C. 7106, 7107, 7108. 
These explicit delegations of authority, 
coupled with the significant benefits 
that consistent use of the standard NOD 
form will have in improving the 
timeliness and accuracy in processing of 
veterans’ appeals, make clear that our 
construction of section 7105 is 
reasonable. 

It is irrelevant that the Veterans Court 
might analyze whether a particular 
document qualifies as an NOD as a 
question of law as opposed to a question 
of fact. If anything, this highlights the 
essentially interpretive nature of the 
current standard for an NOD. The 
Veterans Court’s authority to review 
VA’s determinations regarding whether 
a particular veteran filed a timely NOD 
under the legal standard applicable to 
that veteran’s case does not have any 
bearing whatsoever on VA’s authority to 
define, by regulation, the legal standard 
for an NOD, so long as VA’s definition 
is consistent with the governing statute, 
and a reasonable interpretation of any 
statutory ambiguity. 

Part of the rationale for requiring 
standard VA forms, particularly for the 
appeals of compensation claims, is that 
they enable VA to identify the substance 
of an appeal as early as possible in the 
process. Additionally, inputs from the 
claimant in a standardized format are 
much more easily turned into data that 
can be used in evaluating and 
processing a claim or appeal. 

VA strives to maintain the veteran- 
friendly, pro-claimant nature of the 
appeals process by providing a format in 
the standard form that allows claimants 
to choose from pre-printed selections as 
well as ample space on the form for 
statements or comments in a narrative 
format. 

Some commenters expressed concern 
that mandating the use of a standard 
form means VA will not provide its 
statutory duty of assisting claimants 
with developing their claims or 
providing notice to claimants. Some 
maintained that the duty to assist 
precludes VA from requiring appeals be 

initiated on standard forms. The 
statutory duty to assist plainly does not 
require VA to accept NODs regardless of 
the format in which they are filed; 
rather, it governs what efforts VA must 
undertake to help a veteran secure 
evidence necessary to establish the 
elements of entitlement. 38 U.S.C. 
5103A. That VA has a duty to gather 
evidence does not imply VA cannot 
issue reasonable regulations within its 
explicitly delegated statutory authority 
that are necessary to administer the 
claims process. Further, the Federal 
Circuit has held that what constitutes an 
NOD is ambiguous in 38 U.S.C. 7105, 
which, unlike 38 U.S.C. 5103A, applies 
specifically to the appellate process. 
VA’s regulations implementing this 
statutory term accordingly receive 
Chevron deference. Gallegos, 283 F.3d 
at 1313. 

VA disagrees with these comments, 
but offers one clarifying change. The 
plain language of § 19.24(a), both as 
proposed and as here confirmed as final, 
requires VA to identify and implement 
any necessary development or review 
action when a timely notice of 
disagreement is filed. As proposed, 
§ 19.24(a) provided that the AOJ ‘‘may’’ 
reexamine the claim and determine 
what development or review action is 
warranted. The use of the term ‘‘may’’ 
in the proposed rule was consistent 
with the inherently discretionary nature 
of VA’s development and review 
obligation specific to this phase of the 
process, and with the general scope of 
the duty to assist. See 38 U.S.C. 
7105(d)(1) (AOJ must take ‘‘such 
development or review action as it 
deems proper’’); see also 38 U.S.C. 
5103A(a), (d) (Secretary must make 
reasonable efforts to assist in obtaining 
evidence ‘‘necessary’’ to substantiate the 
claim, and must provide a medical 
examination when one is ‘‘necessary to 
make a decision’’). However, to make 
clear that the AOJ is required to review 
the claim in cases where a timely NOD 
is filed and make the threshold 
determination of whether any further 
development or review action is deemed 
necessary, we have changed ‘‘may’’ to 
‘‘will’’ in this final rule. This rule does 
not alter VA’s substantive duties in 
regard to the processing of NODs. VA is 
only requiring that claimants provide 
their expression of dissatisfaction or 
disagreement of an AOJ decision in a 
specified format, i.e., on a standard 
form. This does not alter the scope of 
VA’s duty to take appropriate review 
and development action upon the filing 
of a notice of disagreement, or in any 
way affect VA’s duty to assist claimants. 

One commenter argued that AOJ 
personnel failing to recognize an NOD 
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under the current standard indicates a 
need for better training, not imposing a 
requirement on a veteran to complete a 
form. We disagree with the embedded 
premise of this comment that the 
current standard is the ‘‘correct’’ 
standard that must be maintained 
regardless of evidence and reasoning 
indicating that it harms veterans and 
VA’s efforts to accurately and efficiently 
process appeals of benefits decisions. 
Furthermore, VA has rigorous training 
programs for AOJ personnel, and these 
will continue under the implementation 
of this rule. More fundamentally, the 
standard for what constitutes an NOD 
under the current rule is inherently 
subjective, meaning no amount of 
training can totally eliminate error in 
the identification of NODs. Even 
determinations that are not ‘‘erroneous’’ 
can be overturned by higher 
decisionmakers who simply take a 
different view of whether the subjective 
standard of what constitutes an NOD is 
met given the facts of the case. 

Several commenters criticized the 
layout or content of the current standard 
NOD form. Some stated that the content 
of the current standard appeals form did 
not provide claimants with an option for 
claimants to select an AOJ’s de novo 
appellate review. Other commenters 
expressed concern that the form is 
inadequate to appeal certain benefits. 
Other commenters suggested the form 
contains too many terms of art to be 
useful to veterans. Other commenters 
questioned the motive behind VA 
inquiring whether claimants would like 
direct communication with the AOJ 
regarding the appeal. Generally, VA is 
considering the comments regarding the 
content of the current standard appeals 
form and will update or revise the form 
based on these comments as necessary. 
Specifically, VA is considering whether 
the form should be revised to include an 
election of de novo AOJ review pursuant 
to 38 CFR 3.2600, as multiple 
commenters urged. One commenter 
expressed concern that the NOD form 
does not have any language or 
endorsement for the veteran to provide 
indicating that he or she desires to 
contest the result of the agency’s 
decision. Similarly, another commenter 
even suggested that this omission could 
lead to VA determining its own form, 
even if completed, does not constitute 
an NOD, and disallow appeals due to 
deficiencies in a form it had mandated 
the use of. While VA can and will 
continue to revise forms based on 
experience in the administration of its 
programs, we note that the filing of the 
form itself provides the necessary 
indication that the veteran disagrees 

with the original decision and desires to 
contest the result. 

It is true the form contains terms of art 
specific to compensation claims. We 
address this issue in section II.D. below. 
In particular, however, we note that we 
have revised § 19.24(b)(2) to enumerate 
the information required to complete a 
standard NOD form with greater 
particularity. As we explain more fully 
in section II.D., the form will continue 
to solicit more detailed information 
from the veteran because this is useful 
in orderly and efficient processing, but 
in § 19.24(b)(2)(iii) we clarify that the 
form is considered complete if it 
enumerates the issues or conditions for 
which appellate review is sought. 
Although no changes to the standard 
NOD form were made, we did amend 
the instructions to the NOD form to 
provide notice to claimants of what is 
minimally necessary to constitute a 
complete NOD as well as the action VA 
will take when an incomplete NOD is 
received. 

To the extent commenters object to 
the current form’s focus on issues 
specific to compensation claims, rather 
than other benefit lines, we address this 
issue above—the requirement to use a 
form is only triggered when VA 
provides the claimant a form for the 
purpose of initiating an appeal in 
connection with its initial decision. 
This will enable VA to tailor the content 
of standard NOD forms to suit the 
substantive needs of VA’s diverse 
benefit lines and operations. To the 
extent commenters object to the lack of 
a dedicated space on the current form to 
identify a claimant’s belief that VA 
wrongly denied entitlement to an 
ancillary benefit related to a 
compensation claim, such as special 
monthly compensation, aid and 
attendance, or total disability by reason 
of individual unemployability, there are 
at least two spaces on the current form 
where it would be appropriate to 
identify these issues, to the extent a 
claimant is able to provide this degree 
of specificity. One, such information 
could be included on the section of the 
form asking the claimant to identify 
disagreement as to the evaluation 
assigned. While each of these ancillary 
benefits have their own specific criteria, 
they are all fundamentally amounts of 
increased compensation that are owed 
to the claimant based upon the 
circumstances, including severity of 
disability, like any other rating and as, 
discussed above, fall within the scope of 
a complete claim when entitlement is 
shown by evidence of record and stems 
from one or more enumerated issues in 
a claim. See 38 CFR 3.350, 4.16. Two, 
such information could be included in 

the section on the form specifically 
designated for a narrative statement 
from the claimant. Additionally, though 
we view the election of AOJ de novo 
review as beyond the scope of a 
rulemaking requiring a standard form to 
initiate an appeal, we note that the 
claimant can also elect to utilize this 
procedure in this space on the current 
standard NOD form designed for a 
narrative statement. VA will consider 
whether the form should be revised to 
include a dedicated space for these 
types of information based on its 
ongoing experiences in administration 
of the standard NOD form process. The 
form includes a space to elect direct 
communication with the AOJ regarding 
the appeal because informal 
communications between AOJ 
personnel and veterans and their 
representatives are extremely valuable 
in clarifying and sometimes even 
resolving the issues in an appeal. Many 
claimants appreciate the availability of 
this direct and informal engagement 
from AOJ personnel. However, other 
claimants react negatively, and even feel 
that VA is harassing them if multiple 
attempts at phone contact are made. The 
election allows VA to target its limited 
AOJ personnel time to cases where it is 
likely to be useful. 

In § 20.201(a)(5), VA states that the 
filing of an alternate form or other 
communication does not extend, toll, or 
otherwise delay the time limit for filing 
an NOD. In addition, VA clarifies that 
returning the incorrect VA form, 
including a form designed to appeal a 
different benefit, does not extend the 
deadline for filing an NOD. This policy 
is necessary to bring efficiency to 
appeals processing. Imposing a 
requirement that AOJ personnel, even in 
cases where a form pursuant to 
§ 20.201(a)(5) was provided to the 
claimant, must scour non-standard 
claimant submissions in search of 
communications which might be 
reasonably construed as an expression 
of disagreement in order to make sure 
the claimant has not attempted to 
initiate an appeal in the incorrect format 
would require exactly the same time- 
intensive interpretive exercise that VA 
seeks to end by requiring use of a 
standard form. VA believes the one-year 
statutory period in which to file an NOD 
is ample time to fill out and return the 
standard NOD form. Some commenters 
requested that an alternate form or other 
communication toll the time limit for 
filing the correct form. For instance, one 
commenter urged the addition of new 
text in § 20.201(a)(5) essentially 
providing that if a communication that 
would qualify as an NOD under current 
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rules is received in a case governed by 
§ 20.201(a), VA will provide another 
copy of the correct form and provide 
another 60 days (or the remainder of the 
one year statutory period in which to 
initiate an appeal, whichever is longer) 
for the claimant to return it. Other 
commenters suggested that the time 
limit not be tolled, but that VA still be 
required to identify statements 
indicating a claimant’s disagreement not 
filed on the standard NOD form, notify 
the veteran of the deficiency, and re- 
send the NOD form. 

VA makes no change based on these 
comments. The point of requiring 
appeals to be initiated on standard 
forms is to reduce the need for AOJ 
personnel to engage in the time- 
intensive interpretive review of non- 
standard narrative submissions. 
Requiring VA to identify that a 
particular submission can ‘‘be construed 
as disagreement’’ in a case otherwise 
governed by the requirement to use a 
standard form would destroy the 
predictability and efficiency that use of 
a form makes possible because it would 
require the same amount of ‘‘by hand’’ 
review as is required under the current 
system. Given that the requirement to 
use the correct form is only triggered 
when VA has provided the form to the 
claimant, we do not believe it is 
justified to create an exception requiring 
exactly the kind of interpretive review 
of narrative submissions, in such cases, 
that this rule seeks to end. However, we 
note that the fact we do not create an 
exception requiring AOJ personnel to 
engage in this type of review does not 
imply that this rule would prevent AOJ 
personnel from notifying a veteran who 
has clearly expressed disagreement in a 
narrative format that he or she must use 
the form. In many instances, AOJ 
personnel may even conclude that doing 
so serves the interest of both clarity and 
efficiency. 

In § 20.201(c), VA clarifies that it does 
not require a standardized form for 
simultaneously contested claims, which 
are claims in which the award of 
benefits to one person may result in the 
disallowance or reduction of benefits to 
another person. 38 CFR 20.3(p). Such 
claims arise only rarely and, irrespective 
of the nature of the benefit sought, they 
commonly present unique issues 
involving marital or other relationships 
of different individuals claiming 
entitlement to the same or similar 
benefits based on their relationship to 
the same veteran. Further, in 38 U.S.C. 
7105A, Congress has prescribed a 60- 
day time limit for filing NODs in 
simultaneously contested claims. In 
view of these claims’ unique features, 
we do not alter those governing 

standards. Moreover, because 
simultaneously contested claims 
constitute a very small portion of VA’s 
appellate caseload, excluding those 
claims from the requirement to use 
standardized forms will not 
significantly affect the objectives of this 
rule. VA, therefore, states in paragraph 
(c) of § 20.201 that the provisions of 
§ 20.201(b) apply to simultaneously 
contested claims. However, claimants in 
simultaneously contested claims could 
use a standard VA form, when feasible, 
even though they would not be required 
to do so. 

B. Procedures for NODs Received on 
Standard Form 

This final rule creates two new 
sections in part 19. New § 19.23 
generally clarifies which procedures 
apply to appeals governed by 
§ 20.201(a), and which apply to appeals 
governed by § 20.201(b). New § 19.23(b) 
specifies that current procedures in 
§§ 19.26 through 19.28 would continue 
to apply to appeals of benefits decisions 
governed by § 20.201(b), and new 
§ 19.23(a) provides that these 
procedures would apply only to those 
cases. In other words, the provisions of 
§§ 19.26 through 19.28 apply only to 
appeals of AOJ decisions relating to 
cases in which no standard form was 
provided by the AOJ for the purpose of 
initiating an appeal. New § 19.23(a) also 
clarifies that the procedures in new 
§ 19.24 apply to appeals of AOJ 
decisions for cases in which the AOJ 
provides a form for the purpose of 
initiating an appeal, which are governed 
by § 20.201(a). With this new clarifying 
section, VA hopes to eliminate any 
confusion potentially caused by the fact 
that §§ 19.26 through 19.28 will no 
longer provide governing procedures for 
the overwhelming majority of VA’s 
appellate caseload, but must be retained 
for processing NODs relating to other 
benefits for which no standardized NOD 
form is provided. 

One commenter stated that the 
standard form for a NOD primarily 
addresses compensation claims and not 
other types of claims such as pension or 
survivor benefits. Currently, the 
compensation-focused form is VA’s only 
standard NOD form. VA has not yet 
designed appeal forms that meet the 
specific needs of all other VA benefit 
lines. 

In paragraph (a) of new § 19.24, VA 
provides that its practice of reexamining 
a claim whenever an NOD is received 
and determining if additional review or 
development is warranted are also 
applied to NODs submitted on 
standardized forms. 

One comment suggested that 38 CFR 
19.27 be changed to include reference to 
§ 19.24 in addition to its current 
reference to § 19.26. Section 19.27 
specifies the procedures for situations 
when VA does not believe a document 
filed by a claimant expresses 
disagreement and a desire to appeal 
with adequate clarity to constitute an 
NOD. VA views § 19.27 and related 
§ 19.28 as being necessary primarily due 
to the current amorphous standard for 
what constitutes an NOD, and believes 
that adopting standard forms will 
obviate the need for these procedures in 
the vast majority of cases. In cases 
governed by § 20.201(a) and accordingly 
by § 19.24, there should be no need for 
appellate consideration of the 
‘‘adequacy’’ of the NOD—the correct 
form either was, or was not, filed within 
the applicable timeframe. VA 
accordingly declines to make § 19.27 
applicable to the procedures in § 19.24. 

However, in considering this 
comment, VA has concluded it is 
necessary for this final rule to include 
some mechanism for claimants to 
challenge VA’s determination that the 
correct form was not timely filed. Even 
if there should be no issue as to whether 
an NOD was ‘‘adequate’’ in a case 
governed by § 20.201(a) and § 19.24, 
there is the possibility for technical 
errors or errors by AOJ personnel. We 
have therefore revised § 19.24 as 
proposed to include a new paragraph 
(d), which makes clear that VA’s 
determination that no NOD was filed 
may be appealed. However, this 
paragraph also makes clear that 
appellate consideration is limited to the 
question of whether the correct form 
was timely filed. This limitation is 
necessary in order to prevent this 
avenue for challenging VA’s 
determination that no form was filed 
from creating an open-ended exception 
to the otherwise valid requirement that 
an NOD must be on a standard form in 
cases governed by §§ 20.201(a) and 
19.24. In the event a competent 
appellate review authority determines 
that a valid NOD was in fact filed, the 
AOJ would be required to process the 
appeal, to include providing a statement 
of the case relating to the substance of 
the appeal. We note that, unlike § 19.27, 
new paragraph 19.24(d) does not utilize 
the procedures for administrative 
appeals in 38 CFR 19.50–19.53. Those 
procedures are designed to 
accommodate disagreements among 
agency personnel that admit of a degree 
of subjective difference of opinion, such 
as whether an ‘‘adequate’’ notice of 
disagreement under the traditional 
standard has been filed. Our purpose in 
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making VA’s determination that no 
NOD governed by §§ 20.201(a) and 
19.24 was filed appealable is to provide 
claimants a way to appeal any 
administrative or technical errors by VA 
personnel in the determination of 
whether the correct form was timely 
filed, not to resolve disagreements 
among AOJ personnel in the resolution 
of subjective questions such as whether 
an ‘‘adequate’’ NOD has been filed. 

Related to this issue, another 
comment asks whether VA believes it 
has authority to limit the Veterans 
Court’s jurisdiction by rejecting an NOD 
that satisfies the requirements of 38 
U.S.C. 7105. We respond to the 
embedded premise of this comment, 
that requiring an NOD be on a standard 
form is inconsistent with section 
7105(d), in section II.A. However, we 
have provided explicitly for appellate 
review of whether a valid NOD has been 
filed even in cases where the 
requirement to utilize a standard form 
attaches, in part to ensure claimants 
have a means of obtaining factual 
review of VA’s determinations as to 
whether the correct form was filed in a 
timely way (short of the drastic step of 
filing a petition for a writ of 
mandamus). VA has clear authority to 
define what constitutes an NOD, but 
claimants have a right to review of VA 
factual and legal determinations under 
any standard VA promulgates. 

But the further suggestion that VA 
cannot establish any requirements 
pertaining to what constitutes an NOD 
because those requirements form a 
‘‘barrier’’ to the Veterans Courts’ review 
of the merits of a claim cannot be 
correct. This would imply that VA is 
prohibited, by virtue of the Veterans 
Court’s mere existence, from exercising 
authority explicitly delegated by statute. 
Further, we note that it is well 
established that ‘‘[a] court’s prior 
judicial construction of a statute trumps 
an agency construction otherwise 
entitled to Chevron deference only if the 
prior court decision holds that its 
construction follows from the 
unambiguous terms of the statute and 
thus leaves no room for agency 
discretion.’’ Nat’l Cable & Telecomm 
Ass’n v. Brand X Internet Services, 545 
U.S. 967, 982 (2005); see also Eurodif 
S.A. v. U.S, 423 F.3d 1275, 1276–77 
(Fed. Cir. 2005). 

C. Complete and Incomplete Appeals 
Forms 

In response to comments, in 
paragraph (b) of new § 19.24, VA has 
revised the proposed rule to reorganize 
this section for clarification purposes by 
distinguishing between incomplete and 
complete appeal forms. VA has 

redesignated proposed paragraph (b) as 
‘‘Incomplete and Complete Appeal 
Forms’’ and restructured this section to 
categorize ‘‘incomplete appeal forms’’ in 
subparagraph (b)(1) and ‘‘complete 
appeal forms’’ in subparagraph (b)(2). 
Section 19.24(b)(1) outlines the 
procedures for when a claimant submits 
the correct form timely but incomplete. 
VA believes that the authority to require 
a claimant to use a particular form 
necessarily implies the authority to 
require that the form be completed, to 
include identifying each specific issue 
on which review of the AOJ decision is 
desired. VA strongly believes that if 
veterans provide all information 
requested on the standardized VA form, 
this will lead to the fastest possible 
result for that individual veteran and 
the VA appellate system will work more 
efficiently for all veterans. Accordingly, 
if VA determines a form is incomplete, 
VA may require the claimant to timely 
file a completed version of the form. 

D. Completeness of the NOD Form 
In revised § 19.24(b)(2), VA describes 

the standard by which it would 
determine whether or not a form to 
initiate an appeal is complete, both in 
general and for compensation claims in 
particular. In general, a claimant must 
provide the information to identify the 
claimant, the claim to which the form 
pertains, any information necessary to 
identify the broad category of the 
disagreement, and the claimant’s 
signature in order for that form to be 
considered complete. However, we did 
not specifically enumerate the type of 
information necessary to identify the 
claimant in the rule text in order to 
provide VA with some flexability to 
ascertain the identity of a claimant by 
using certain information or a 
combination of information which the 
claimant may provide. For example, 
there are many claimants with identical 
names to other claimants and a 
claimant’s name alone may not 
necessarily identify a specific claimant 
with a particular claims file. If there is 
other information specific to a claimant 
such as a Social Security Number, then 
VA would be able to identify a claimant 
to his or her claims file even without the 
claimant’s name. As opposed to 
allowing VA to use the information 
provided in a combination of ways to 
identify a claimant, we believe that 
enumerating the type of information 
required to identify a claimant with 
specificity would hinder both claimants 
and the VA processing NODs. If VA 
were to outline the exact requirements 
of what is necessary to identify 
claimants in its regulations, then a form 
which contained information that could 

identify a particular claimant but did 
not contain other non-essential 
information could render the form 
incomplete. This would result in VA 
rejecting these forms for minor 
ministerial or formalistic deficiencies, 
thereby delaying the processing and 
adjudication of a claimant’s appeal. By 
allowing VA to determine in its 
discretion what information is necessary 
in identifying a claimant without 
specific particularity in the regulations, 
the regulation will enable VA to process 
these notices of disagreement without 
rejecting such forms as incomplete if 
certain information was not provided, 
thereby eliminating or preventing 
prolonged administrative delays and 
speeding up completion of an appeal. 
For compensation claims being 
appealed, a form is considered 
incomplete if it does not enumerate the 
issues or conditions for which appellate 
review is sought. With respect to the 
nature of disagreement, the form directs 
claimants to indicate, for each appealed 
condition, whether they disagree with 
the AOJ’s decision on the question of 
service connection, disability 
evaluation, effective date, and/or any 
other question. This information enables 
VA to more efficiently process appeals 
and avoid expending time and other 
resources on matters the claimant does 
not contest. 

It is not VA’s intention to be overly 
technical in determining whether 
claimants have completed a form. The 
purpose of this final rule is the orderly 
and efficient processing of veterans’ 
claims and appeals, not the exclusion of 
legitimate appeals, and VA’s decision to 
conclude that a form is incomplete and 
request completion will be guided by 
this principle. See Robinson v. Shinseki, 
557 F.3d 1355, 1361 (Fed. Cir. 2009) 
(‘‘[i]n direct appeals, all filings must be 
read ‘in a liberal manner’ whether or not 
the veteran is represented’’). As with the 
consideration of claims meeting the 
standard of a complete claim, VA 
stresses that it does not intend to 
consider a form used to initiate an 
appeal to be incomplete and to request 
further completion unless that is a 
reasonable course of action to facilitate 
orderly processing of the appeal. 

Several commenters stated that the 
requirement of a complete standard 
form for an expression of disagreement 
‘‘converts a legal notice into a 
substantive pleading by installing 
requirements in an undefined form’’ 
that violates 38 U.S.C. 7105(a) and that 
the form requires a level of knowledge 
beyond the average veteran, especially 
one who is not represented by a VA- 
accredited representative. VA considers 
the requirements of a complete NOD 
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minimally burdensome to claimants. VA 
disagrees that providing basic 
information sufficient to identify which 
claim or issue the claimant seeks to 
appeal, such as identifying that an 
appeal pertains to a claim for a knee 
disability as opposed to a shoulder 
disability, is equivalent to requiring a 
substantive pleading sufficient to 
initiate a civil action. In order to 
provide claimants with clear indication 
of what constitutes a complete form as 
provided in § 19.24(b)(2), we have 
amended the instructions to the NOD 
form to provide the criteria for a 
complete NOD but we have not changed 
or altered the NOD form itself. 

As we have explained, VA has 
intentionally drafted this rule to make it 
possible for VA to respond to evolving 
needs in the appellate workload, to 
include the possibility that benefit lines 
other than compensation may need a 
standardized form to facilitate orderly 
processing. However, this does not 
mean this rule would allow VA to 
impose unlimited requirements into an 
undefined form. First of all, alteration to 
any existing form, and creation of any 
new form, is governed by the Paperwork 
Reduction Act (see below), which in 
many cases requires public notice and 
comment before new collections of 
information are legally valid. More 
fundamentally, however, any 
requirement that VA ‘‘inserts’’ into a 
standard NOD form must be a 
reasonable exercise of VA’s statutory 
authority. If VA were to add to a 
standard NOD form a requirement 
totally unrelated to providing notice 
that the claimant disagrees with a VA 
decision and obtaining information 
necessary to facilitate the orderly 
administrative action such a notice 
triggers, that requirement would be 
beyond the scope of the statutes that 
confer authority on VA to require the 
form in the first place. 

Section 19.24(b)(2) responds to 
commenters’ concerns regarding the 
level of specificity required for a form 
to be considered complete by making 
clear that a form ‘‘will,’’ rather than 
‘‘may,’’ be considered complete if it 
meets the following criteria: Information 
to identify the claimant; information to 
identify the claim to which the form 
pertains, and information necessary to 
identify the specific nature of the 
disagreement, to include for 
compensation claims, the issues or 
conditions for which appellate review is 
sought; and the claimant’s signature. In 
particular, we note that § 19.24(b)(2)(iii) 
as revised provides that, for 
compensation claims, a form will be 
considered complete if it enumerates 
the issues or conditions for which 

appellate review is sought, or if it 
provides other more granular 
information required on the form to 
identify the nature of the disagreement 
(such as disagreement with disability 
rating, effective date or denial of service 
connection). This means that, at a 
minimum, VA would consider the 
identification of an issue, such as a 
‘‘shoulder disability,’’ sufficient for 
purposes of meeting this criterion for a 
complete appeal form, even if the form 
on its face requires additional 
information. While the current standard 
appeals form for compensation claims 
instructs claimants to list each specific 
issue of disagreement, it also provides 
selections for more detailed description 
in association with each issue. For each 
issue of disagreement, claimants can 
select an area of disagreement, e.g., 
service connection, effective date of an 
award, evaluation of disability, or other 
and claimants can also provide a 
percentage of the evaluation sought if 
applicable. However, VA would 
consider this form complete if the 
claimant provides biographical 
information, the specific issue(s), and 
the claimant’s signature. It would not be 
necessary for a claimant to describe the 
area of disagreement or percentage of 
the evaluation sought for each issue in 
order for VA to consider the form 
complete. Once VA receives the 
complete NOD, it will make the 
appropriate readjudication 
determinations necessary for those 
specific issues listed such as 
determining whether the correct 
evaluation percentage or effective date 
was assigned or if other benefits should 
have been granted based on the 
evidence. However, we believe it is 
valuable for the form to solicit 
information pertaining to the specific 
nature of the disagreement, even if 
claimants can complete the form by 
providing less information. We note that 
claimants will facilitate the timely 
consideration of their appeals if they 
provide VA with as much information 
as possible regarding the nature of their 
disagreement as early in the process as 
possible. 

One commenter asked if a veteran 
indicates a particular effective date on a 
standard form, but the correct date is 
earlier, which date VA would grant. In 
the clean hypothetical situation posited 
by the commenter, the answer is that 
VA would grant the correct date. Again, 
the requirement to use a standard form 
to initiate the appeal, even a form that 
solicits particular information in order 
to facilitate accurate and efficient 
consideration of the claim, does not 
alter the scope of VA’s ‘‘development 

and review’’ action required by 38 
U.S.C. 7105(d). 

E. Timeframe To Cure Incomplete NOD 
In revised and redesignated 

§ 19.24(b)(3), VA states that incomplete 
forms must be completed within 60 
days from the date of VA’s request for 
clarification, or the remainder of the 
period in which to initiate an appeal of 
the AOJ decision, whichever is later. VA 
provides this 60-day grace period in 
order to protect the claimant’s rights in 
the event the statutory deadline has 
passed when VA determines the 
claimant has filed an incomplete form. 
Given that submission of the correct 
form would clearly identify to AOJ 
personnel that a claimant wishes to 
pursue an appeal, VA would accept the 
incomplete form for purposes of 
determining whether a claimant has met 
the statutory deadline. However, the 
claimant must complete the form within 
the 60-day timeframe. This time 
requirement would correspond to the 
current 60-day period provided in 38 
CFR 19.26(c) for clarification of an 
ambiguous NOD filed under the 
traditional process. 

In § 19.24(b)(4), VA states that if no 
completed form is received within the 
timeframe established in paragraph 
(b)(3), the decision of the AOJ shall 
become final. 

Some commenters stated that 
incomplete NODs that are not cured 
within 60 days would mean the veteran 
would forfeit the right to appeal. As 
proposed § 19.24(b)(2) clearly stated, 
‘‘[i]f VA requests clarification of an 
incomplete form, a complete form must 
be received within 60 days from the 
date of the request, or the remainder of 
the period in which to initiate an appeal 
of the decision of the [AOJ], whichever 
is later.’’ Accordingly, the veteran does 
not forfeit the right to appeal so long as 
a complete form is submitted within the 
statutory one-year period in which to 
submit an NOD, or within the 60-day 
‘‘grace’’ period, whichever provides the 
veteran with more time to cure the 
deficiency. The regulatory language 
makes clear to provide that the issues or 
contentions enumerated in incomplete 
forms will become final if they are not 
cured within the 60-day period or 
within the statutory one-year period for 
submitting an NOD. In order to address 
commenters’ concerns that VA will 
deem a form incomplete without 
providing any notice to the veteran, we 
have also revised § 19.24(b)(1) to make 
clear that the requirement to cure or 
correct the filing of an incomplete form 
by filing a completed version of the 
correct form does not arise unless VA 
informs the claimant or his or her 
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representative that the form is 
incomplete and requests clarification. 
VA will not spend its limited resources 
by undertaking this cycle of clarifying 
activity unless it is necessary to the 
orderly processing and adjudication of 
the appeal. We also note that § 19.24(b) 
as proposed referenced the 
‘‘verification’’ of an incomplete form. 
We have replaced ‘‘verification’’ with 
‘‘clarification’’ in the relevant portion of 
§ 19.24(b)(1) as organized in this final 
rule. 

In § 19.24(b)(5), VA provides that if 
the completed form arrives within the 
timeframe established in paragraph 
(b)(3), VA will treat the completed form 
as the NOD and will reexamine the 
claim to determine whether additional 
review or development is warranted. 
Furthermore, if no further review or 
development is required, VA will 
prepare a Statement of the Case 
pursuant to § 19.29 of this part unless 
the disagreement is resolved by a grant 
of the benefit(s) sought on appeal or the 
NOD is withdrawn by the claimant. 

VA initially proposed in § 19.24(b)(5) 
that if a form is so incomplete that the 
claimant to whom it pertains is 
unidentifiable, VA would not take 
action on the basis of the submission of 
that form and the form would be 
discarded. Moreover, VA proposed that 
it would always attempt to identify the 
claimant to whom the form pertains 
based on any statements or other 
information provided before discarding 
the form. However, this proposed 
provision has been deleted as such 
instances are rare. Even though this 
scenario is so rare that VA does not 
view it as necessary to include in 
regulations, VA will always attempt to 
identify the claimant to whom any form 
pertains based on all available context 
and information. 

In paragraph (c) of § 19.24 of this final 
rule, VA provides that if a form 
enumerates some, but not all, of the 
issues or conditions which were the 
subject of the AOJ decision, the form 
would be considered complete with 
respect to the issues on appeal. 
Furthermore, VA clarifies that any 
issues or medical conditions not 
enumerated would not be considered 
appealed on the basis of the filing of 
that form and that those unnamed issues 
would become final 1 year after the date 
of the mailing of the notice of the 
decision unless the claimant files a 
separate form addressing those issues or 
conditions within the timeframe set 
forth in paragraph (b)(3) of this section. 
This does not prevent the claimant from 
appealing those issues or contentions 
not named in the form or from filing a 
subsequent form initiating appeals of 

other issues within the AOJ decision. 
VA has added this clarification to the 
final rule in this paragraph (c) as the 
proposed rule did not specifically state 
that a claimant would retain the ability 
to appeal other unnamed issues or 
contentions within the timeframe 
allowed by current § 19.26(c). 

F. Other Regulations 

To ensure other regulatory sections 
that discuss NODs are consistent with 
these changes, VA also adopts the minor 
revisions in this final rule to a few other 
sections. Specifically, VA revises 
§ 3.2600, which discusses optional de 
novo review procedures at the AOJ after 
an NOD is filed, to cross reference the 
format and timeliness requirements of 
§ 20.201, and either § 20.302(a) or 
§ 20.501(a), as applicable, in the first 
sentence of paragraph (a). VA also 
revises § 20.3(c), which currently 
defines an appellant as ‘‘a claimant who 
has initiated an appeal to the Board of 
Veterans’ Appeals by filing a Notice of 
Disagreement pursuant to the provisions 
of 38 U.S.C. 7105.’’ Since 38 U.S.C. 7105 
only requires that an NOD be submitted 
in writing, VA revises 38 CFR 20.3(c) to 
cross reference the format requirements 
in § 20.201, and the timeliness 
requirements of either § 20.302(a) or 
§ 20.501(a), as applicable. VA believes 
this revision would ensure that there is 
no confusion regarding what 
requirements a claimant must follow to 
submit a valid NOD. Similarly, § 20.200 
currently provides, in part, that an 
appeal includes ‘‘a timely filed Notice of 
Disagreement in writing.’’ VA revises 
§ 20.200 to replace ‘‘in writing’’ with 
cross references to § 20.201, and either 
§ 20.302(a) or § 20.501(a), as applicable. 

Effective Date of Final Rule 

In order to accommodate the changes 
to VA’s claims and appeals processes, 
VA estimates that it will need 6 months, 
or approximately 180 days, to prepare 
for and implement this final rule. This 
180-day period provides time for VA to 
conduct outreach efforts to inform and 
educate veterans, claimants, their family 
members, authorized representatives, 
and other stakeholders, to train and 
educate VA staff on the more 
standardized process, and to implement 
changes to VA’s internal, operational 
business programs. As such, this final 
rule will apply only with respect to 
claims and appeals filed 180 days after 
the date this rule is published in the 
Federal Register as a final rule. Claims 
and appeals pending under the current 
regulations as of that date would 
continue to be governed by the current 
regulations. 

Paperwork Reduction Act 

The Paperwork Reduction Act of 1995 
(44 U.S.C. 3507(d)) requires that VA 
consider the impact of paperwork and 
other information collection burdens 
imposed on the public. According to the 
1995 amendments to the Paperwork 
Reduction Act (5 CFR 1320.8(b)(2)(vi)), 
an agency may not collect or sponsor 
the collection of information, nor may it 
impose an information collection 
requirement, unless it displays a 
currently valid Office of Management 
and Budget (OMB) control number. This 
final rule includes provisions 
constituting collections of information 
under the Paperwork Reduction Act of 
1995 (44 U.S.C. 3501 through 3521) that 
require approval by OMB. 

I. Changes to the Scope of Currently 
Approved OMB Information Collections 

As part of the proposed rule, RIN 
2900–AO81, VA previously solicited 
comments on the collections of 
information contained in this section. 
As noted in the proposed rule, this final 
rule will impose amended information 
collection requirements in 38 CFR 
3.154, 3.155, 3.812, and 20.201 which 
are described immediately following 
this paragraph, under their respective 
titles. As required by the Paperwork 
Reduction Act of 1995 (at 44 U.S.C. 
3507(d)), VA has submitted these 
information collection amendments to 
OMB for its review. Notice of OMB 
approval for this information collection 
will be published in a future Federal 
Register document. 

Title: Standard Claims and Appeals 
Forms. 

Summary of collection of information: 
The Department of Veterans Affairs 
(VA) through its Veterans Benefits 
Administration (VBA) administers an 
integrated program of benefits and 
services, established by law, for 
veterans, service personnel, and their 
dependents and/or beneficiaries. Title 
38 U.S.C. 5101(a) provides that a 
specific claim in the form provided by 
the Secretary must be filed in order for 
benefits to be paid to any individual 
under the laws administered by the 
Secretary. The amended collection of 
information in final 38 CFR 3.154, 
3.155, 3.403, 3.660, 3.665, 3.666, 3.701, 
3.812, and 20.201 would require 
claimants to submit VA prescribed 
applications in either paper or 
electronic submission of responses, 
where applicable, in order to initiate the 
claims or appeals process for all VA 
benefits, to include but not limited to: 
Entitlement under 38 U.S.C. 1151, 
which governs disability compensation 
and death benefits for a qualifying 
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disability or death of a veteran from VA 
treatment, examination or vocational 
rehabilitation; disability compensation; 
non-service connected pension; and 
dependency and indemnity 
compensation (DIC), death pension, and 
accrued benefits. In addition, under this 
rulemaking, we would require claimants 
to submit a standard form to initiate an 
appeal. Information is requested by this 
form under the authority of 38 U.S.C. 
7105. 

Description of need for information 
and proposed use of information: There 
is no substantive change in the need for 
information and proposed use of 
information collected for the following 
affected OMB-approved Control 
Numbers: 

• 2900–0791 (VA Form 21–0958)— 
This form will be used by claimants to 
indicate a disagreement with a decision 
issued by a Regional Office to initiate an 
appeal. 

• 2900–0001 (VA Form 21–526 and 
21–526b)—These forms are used to 
gather the necessary information to 
determine a veteran’s eligibility, 
dependency, and income, as applicable, 
for the compensation and/or pension 
benefit sought without which 
information would prevent a 
determination of entitlement; 

• 2900–0743 (VA Form 21–526c)— 
This form is used to gather necessary 
information from service members filing 
claims under the Benefits Delivery at 
Discharge or Quick Start programs 
under Title 38 U.S.C. 5101(a) used in a 
joint effort between VA and Department 
of Defense (DoD) for the expeditious 
process of determining entitlement to 
compensation disability benefits; 

• 2900–0002 (VA Form 21–527)— 
This form is used to gather the 
necessary information to determine a 
veteran’s eligibility and dependency, as 
applicable, for disability pension sought 
without which information would 
prevent a determination of entitlement; 

• 2900–0004 (VA Form 21–534)— 
This form is used to gather necessary 
information to determine the eligibility 
of surviving spouses and children for 
dependency and indemnity 
compensation (DIC), death pension, 
accrued benefits and death 
compensation; 

• 2900–0004 (VA Form 21–534a)— 
This form is used to gather necessary 
information to determine the eligibility 
of surviving spouses and children of 
veterans who died while on active duty 
service for DIC, death pension, accrued 
benefits, and death compensation; 

• 2900–0005 (VA Form 21–535)— 
This form is used to gather necessary 
information to determine a parent’s 
eligibility, dependency and income, as 

applicable, for the death benefit sought; 
and 

• 2900–0747 (VA Forms 21–526EZ, 
21–527EZ, and 21–534EZ)—These 
forms are used to gather the necessary 
information to determine a veteran’s 
eligibility, dependency, and income, as 
applicable, for the compensation and/or 
pension and disability pension and to 
determine the eligibility of surviving 
spouses, children and parents for 
dependency and indemnity 
compensation (DIC), death pension, 
accrued benefits and death 
compensation as well as other benefits. 

• 2900–0572 (VA Form 21–0304)— 
This form is used to gather the 
necessary information to determine 
eligibility for the monetary allowance 
and the appropriate level of payment for 
a child with spina bifida who is the 
natural child of a veteran who served in 
the Republic of Vietnam during the 
Vietnam era and for a child with certain 
birth defects who is the natural child of 
a female veteran who served in the 
Republic of Vietnam during the Vietnam 
era. 

• 2900–0721 (VA Form 21–2680)— 
This form is used to gather the 
necessary information to determine 
eligibility for the aid and attendance 
and/or household benefit. 

• 2900–0067 (VA Form 21–4502)— 
This form is used to gather the 
necessary information to determine if a 
veteran or serviceperson is entitled to an 
automobile allowance and adaptive 
equipment. 

• 2900–0390 (VA Form 21–8924)— 
This form is used to gather the 
necessary information to determine if 
the application meets the Restored 
Entitlement Program for Survivors 
(REPS) program which pays VA benefits 
to certain surviving spouses and 
children of veterans who died in service 
prior to August 13, 1981 or who died as 
a result of a service-connected disability 
incurred or aggravated prior to August 
13, 1981. 

• 2900–0404 (VA Form 21–8940)— 
This form is used to gather the 
necessary information to determine 
whether individual unemployability 
benefits may be paid to a veteran who 
has a service-connected disability(ies) 
which result in an inability to secure or 
follow substantially gainful occupation. 

• 2900–0132 (VA Form 26–4555)— 
This form is used to gather the 
necessary information to determine the 
eligibility for the Specially Adapted 
Housing (SAH) or Special Housing 
Adaptations (SHA) benefits for disabled 
veterans or servicemembers. 

Description of likely respondents: 
There is no substantive change in the 
description of likely respondents for the 

following affected OMB-approved 
Control Numbers: 

• 2900–0791 (VA Form 21–0958)— 
Veterans or claimants who indicate 
disagreement with a decision issued by 
a Regional Office (RO) will use VA Form 
21–0958 in order to initiate the appeals 
process. The veteran or claimant may or 
may not continue with an appeal to the 
Board of Veterans Appeals (BVA). If the 
veteran or claimant opts to continue to 
BVA for an appeal, this form will be 
included in the claim folder as 
evidence. 

• 2900–0001 (VA Form 21–526 and 
21–526b)—Veterans or claimants who 
express an intent to file for disability 
compensation and/or pension benefit 
may continue to use VA Form 21–526. 
Veterans or claimants who express an 
intent to file for disability compensation 
for an increased evaluation, service 
connection for a new disability, 
reopening of a previously denied 
disability, or for a disability secondary 
to an existing service connected 
disability or for other ancillary benefits 
such as aid and attendance, automobile 
allowance, spousal aid and attendance, 
or other benefit may continue to use VA 
Form 21–526b. 

• 2900–0743 (VA Form 21–526c)— 
Service members filing claims under the 
Benefits Delivery at Discharge or Quick 
Start programs under Title 38 U.S.C. 
5101(a) may continue to use VA Form 
21–526c for disability compensation 
benefits. 

• 2900–0002 (VA Form 21–527)— 
Veterans who are reapplying for VA 
pension benefits or previously applied 
for VA compensation benefits and are 
now applying for VA pension benefits 
may continue to use VA Form 21–527. 

• 2900–0004 (VA Form 21–534 and 
21–534a)—Claimants such as surviving 
spouses and children filing for 
dependency and indemnity 
compensation (DIC), death pension, 
accrued benefits, and death 
compensation claims may continue to 
use VA Form 21–534. Military Casualty 
Assistance Officers who are assisting 
surviving spouses and children in filing 
claims for death benefits may continue 
to use VA Form 21–534a. 

• 2900–0005 (VA Form 21–535)— 
Claimants who are filing for benefits 
subsequent to the death of the veteran 
may continue to use VA Form 21–535. 

• 2900–0747 (VA Forms 21–526EZ, 
21–527EZ, and 21–534EZ)—Veterans or 
claimants who are filing for disability 
compensation, pension, dependency 
and indemnity compensation, death 
pension, accrued benefits and death 
compensation claims and other benefits 
such an ancillary benefit claims and 
entitlement to 38 U.S.C. 1151 benefits 
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that filed for processing in both the 
traditional claims system or in the 
expedited claims processing system 
known as the Fully Developed Claims 
program may continue to use VA Form 
21–526EZ for disability compensation; 
VA Form 21–527EZ for non-service 
connected pension benefits; and VA 
Form 21–534EZ for dependency and 
indemnity compensation, death 
pension, and/or accrued benefits. 

• 2900–0572 (VA Form 21–0304)— 
Claimants who are filing for the 
monetary allowance and payment for a 
child with spina bifida who is the 
natural child of a veteran who served in 
the Republic of Vietnam during the 
Vietnam era and for a child with certain 
birth defects who is the natural child of 
a female veteran who served in the 
Republic of Vietnam during the Vietnam 
era may continue to use VA Form 21– 
0304. 

• 2900–0721 (VA Form 21–2680)— 
Claimants who are filing for eligibility 
for the aid and attendance and/or 
household benefit may continue to use 
VA Form 21–2680. 

• 2900–0067 (VA Form 21–4502)— 
Veterans or servicepersons who are 
filing for entitlement to an automobile 
allowance and adaptive equipment may 
continue to use VA Form 21–4502. 

• 2900–0390 (VA Form 21–8924)— 
Certain surviving spouses and children 
of veterans who died in service prior to 
August 13, 1981 or who died as a result 
of a service-connected disability 
incurred or aggravated prior to August 
13, 1981 under the Restored Entitlement 
Program for Survivors (REPS) program 
may continue to use VA Form 21–8924. 

• 2900–0404 (VA Form 21–8940)— 
Claimants who file for individual 
unemployability benefits for service- 
connected disability(ies) which result in 
an inability to secure or follow 
substantially gainful occupation may 
continue to use VA Form 21–8940. 

• 2900–0132 (VA Form 26–4555)— 
Disabled veterans or servicemembers 
who file for Specially Adapted Housing 
(SAH) or Special Housing Adaptations 
(SHA) benefits may continue to use VA 
Form 26–4555. 

Estimated frequency of responses: 
• 2900–0791 (VA Form 21–0958)— 

One time for most claimants; however, 
the frequency of responses is also 
dependent on the number of appeals 
submitted on this form by the claimant 
as VA does not limit the number of 
appeals that a claimant can submit. 

• 2900–0001 (VA Form 21–526 and 
21–526b)—One time for most 
beneficiaries; however, the frequency of 
responses is also dependent on the 
number of claims submitted on this 
form by the claimant as VA does not 

limit the number of claims that a 
claimant can submit. 

• 2900–0743 (VA Form 21–526c)— 
One time for most beneficiaries; 
however, the frequency of responses is 
also dependent on the number of claims 
submitted on this form by the claimant 
as VA does not limit the number of 
claims that a claimant can submit. 

• 2900–0002 (VA Form 21–527)— 
One time for most beneficiaries; 
however, the frequency of responses is 
also dependent on the number of claims 
submitted on this form by the claimant 
as VA does not limit the number of 
claims that a claimant can submit. 

• 2900–0004 (VA Form 21–534 and 
21–534a)—One time for most 
beneficiaries. 

• 2900–0005 (VA Form 21–535)— 
One time for most beneficiaries. 

• 2900–0747 (VA Forms 21–526EZ, 
21–527EZ, and 21–534EZ)—One time 
for most beneficiaries; however, the 
frequency of responses is also 
dependent on the number of claims 
submitted on this form by the claimant 
as VA does not limit the number of 
claims that a claimant can submit. 

• 2900–0572 (VA Form 21–0304)— 
One time for most beneficiaries. 

• 2900–0721 (VA Form 21–2680)— 
One time for most beneficiaries. 

• 2900–0067 (VA Form 21–4502)— 
One time for most beneficiaries. 

• 2900–0390 (VA Form 21–8924)— 
One time for most beneficiaries. 

• 2900–0404 (VA Form 21–8940)— 
One time for most beneficiaries. 

• 2900–0132 (VA Form 26–4555)— 
One time for most beneficiaries. 

Estimated average burden per 
response: There is no substantive 
change in the estimated average burden 
per response for the following affected 
OMB-approved Control Numbers: 

• 2900–0791 (VA Form 21–0958)—30 
minutes. 

• 2900–0001 (VA Form 21–526 and 
21–526b)—VA Form 21–526—1 hour; 
and VA Form 21–526b—15 minutes; 
and VA Form 21–4142—5 minutes. 

• 2900–0743 (VA Form 21–526c)—15 
minutes. 

• 2900–0002 (VA Form 21–527)—1 
hour. 

• 2900–0004 (VA Form 21–534 and 
21–534a)—VA Form 21–534—1 hour 
and 15 minutes and VA Form 534a—15 
minutes. 

• 2900–0005 (VA Form 21–535)—1 
hour and 12 minutes. 

• 2900–0747 (VA Forms 21–526EZ, 
21–527EZ, and 21–534EZ)—VA Form 
21–526EZ—25 minutes; VA Form 21– 
527EZ—25 minutes; and VA Form 21– 
534EZ—25 minutes. 

• 2900–0572 (VA Form 21–0304)—10 
minutes. 

• 2900–0721 (VA Form 21–2680)—30 
minutes. 

• 2900–0067 (VA Form 21–4502)—15 
minutes. 

• 2900–0390 (VA Form 21–8924)—20 
minutes. 

• 2900–0404 (VA Form 21–8940)—45 
minutes. 

• 2900–0132 (VA Form 26–4555)—10 
minutes. 

Estimated number of respondents: VA 
anticipates the annual estimated 
numbers of respondents for each of the 
OMB-approved forms as follows: 

• 2900–0791 (VA Form 21–0958)— 
144,000 per year as previously 
estimated in ICR Reference No. 201206– 
2900–001 and as published in the 
Federal Register, 77 FR 42556 on July 
19, 2012 and 77 FR 60027 on October 
1, 2012. 

• 2900–0001 (VA Form 21–526 and 
21–526b)—304,325 per year, based on 5- 
year estimated average of formal and 
informal initial compensation and 
pension claims received annually at 
83,855 and formal and informal new or 
reopened compensation claims received 
annually at 217,178, in addition to the 
historically reported annual estimated 
number of responses for VA Form 21– 
4142 at 3,292. 

• 2900–0743 (VA Form 21–526c)— 
161,000 per year as previously 
estimated in ICR Reference No. 201209– 
2900–010 and as published in the 
Federal Register, 77 FR 190, on October 
1, 2012 and 77 FR 240 on December 13, 
2012. 

• 2900–0002 (VA Form 21–527)— 
17,111 per year, based on a 5-year 
estimated average of 12,253 reopened 
pension claims received on VA Form 
21–527 in addition to an estimated 
number of 4,858 expected to be received 
for informal reopened pension claims. 

• 2900–0004 (VA Form 21–534 and 
21–534a)—33,864 per year, based on a 
5-year estimated average of 32,438 
formal and informal death benefits 
claims filed by surviving spouses/child 
in addition to a 5-year estimated 
number of 1,426 formal and informal 
death benefits claims filed by surviving 
spouses/child for in-service death. 

• 2900–0005 (VA Form 21–535)— 
1,783 per year, based on a 5-year 
estimated average of 1,046 formal death 
benefits filed by parents in addition to 
an expected estimated number of 
informal death benefit claims at 737. 

• 2900–0747 (VA Forms 21–526EZ, 
21–527EZ, and 21–534EZ)—1,048,652 
per year, based on: (a) An estimated 
number of both formal and informal— 
initial, new, reopened compensation 
claims at 835,910; plus (b) an estimated 
number of both formal and informal 
pension claims at 101,086; (c) an 
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estimated number of both formal and 
informal death benefit claims at 
111,656, all of which total 1,048,652. 

VA expanded a modified version of a 
pilot study, known as the Express Claim 
Program, for which VA Forms 21–526EZ 
and 21–527EZ were used. Therefore, the 
number of claimants expected to 
respond was estimated at 104,440. 
These EZ forms contain the section 5103 
notification for disability, pension, and 
now death benefits in paper and 
electronic format. The electronic 
application uses the EZ form in its 
question prompts and generates this 
form upon completion of the interview 
process. 

While this rule does not attach unique 
effective date consequences to utilizing 
the electronic claim process, as the 
proposed rule would have, VA still 
expects a substantial increase in the 
number of respondents for this 
particular Control Number. As one 
commenter pointed out, the fact that VA 
is able to decide a claim more quickly 
when the claimant files an electronic 
application form provides claimants an 
incentive to utilize the electronic 
process. Additionally, the intent to file 
a claim process that we establish in this 
final rule will greatly increase the role 
of standard application forms because 
VA will provide claimants with the 
required standard application form 
upon receiving an intent to file a claim. 
VA will typically provide EZ forms in 
this purpose. This intent to file a claim 
process will apply to types of claims for 
which no standard form of any kind is 
currently required, such as claims 
governed by current § 3.155(c). 

• 2900–0572 (VA Form 21–0304)— 
430 per year. 

• 2900–0721 (VA Form 21–2680)— 
14,000 per year. 

• 2900–0067 (VA Form 21–4502)— 
1,552 per year. 

• 2900–0390 (VA Form 21–8924)— 
1,800 per year. 

• 2900–0404 (VA Form 21–8940)— 
24,000 per year. 

• 2900–0132 (VA Form 26–4555)— 
4,158 per year. 

OMB Control Numbers 2900–0572, 
2900–0721, 2900–0067, 2900–0390, 
2900–0404, and 2900–0132 are 
collections of information for particular 
benefits such as automobile allowance, 
housing adaptation, individual 
unemployability, etc., which are 
currently required by the VA in order 
for these claims to be processed and 
adjudicated. Since VA requires these 
forms to be submitted for filing of a 
particular benefit, VA does not expect 
an increase in the annual likely number 
of respondents. In addition, VA is not 
changing the substance of the collection 

of information on these OMB-approved 
collections of information nor is it 
increasing the respondent burden. We 
are including these collections of 
information in this rulemaking because 
it is relevant to the rulemaking but is 
not directly altered by it. 

Estimated total annual reporting and 
recordkeeping burden: 

• 2900–0791 (VA Form 21–0958)— 
Annual burden continues to be 72,000 
hours. The total estimated cost to 
respondents continues to be $1,080,000 
(72,000 hours x $15/hour). This 
submission does not involve any 
recordkeeping costs. 

• 2900–0001 (VA Form 21–526 and 
21–526b)—For VA Form 21–526, the 
annual burden is 83,855 hours. The total 
estimated cost to respondents is 
$1,257,825 (83,855 hours × $15/hour). 
This submission does not involve any 
recordkeeping costs. For VA Form 21– 
526b, the annual burden is 54,295 
hours. The total estimated cost to 
respondents is $81,443 (54,295 hours × 
$15/hour). This submission does not 
involve any recordkeeping costs. For VA 
Form 21–4142, the annual burden is 263 
hours. The total estimated cost to 
respondents is $330 (263 hours × $15/ 
hour). This submission does not involve 
any recordkeeping costs. 

• 2900–0743 (VA Form 21–526c)— 
Annual burden continues to be 40,250 
hours. The total estimated cost to 
respondents continues to be $603,750 
(40,250 hours × $15/hour). This 
submission does not involve any 
recordkeeping costs. 

• 2900–0002 (VA Form 21–527)— 
Annual burden is 17,111 hours. The 
total estimated cost to respondents is 
$256,665 (17,111 hours × $15/hour). 
This submission does not involve any 
recordkeeping costs. 

• 2900–0004 (VA Form 21–534 and 
21–534a)—For VA Form 21–534, the 
annual burden is 40,548 hours. The total 
estimated cost to respondents is 
$608,220 (40,548 hours × $15/hour). 
This submission does not involve any 
recordkeeping costs. For VA Form 21– 
534a, the annual burden is 357 hours. 
The total estimated cost to respondents 
is $5,355 (3,57 hours × $15/hour). This 
submission does not involve any 
recordkeeping costs. 

• 2900–0005 (VA Form 21–535)— 
Annual burden is 2,140 hours. The total 
estimated cost to respondents is $32,100 
(2,140 hours × $15/hour). This 
submission does not involve any 
recordkeeping costs. 

• 2900–0747 (VA Forms 21–526EZ, 
21–527EZ, and 21–534EZ)—For VA 
Form 21–526EZ, the annual burden is 
348,296 hours. The total estimated cost 
to respondents is $55,224,440 (348,296 

hours × $15/hour). This submission 
does not involve any recordkeeping 
costs. For VA Form 21–527EZ, the 
annual burden is 42,119 hours. The total 
estimated cost to respondents is 
$631,785 (42,119 hours × $15/hour). 
This submission does not involve any 
recordkeeping costs. For VA Form 21– 
534EZ, the annual burden is 46,523 
hours. The total estimated cost to 
respondents is $697,845 (46,523 hours × 
$15/hour). This submission does not 
involve any recordkeeping costs. 

• 2900–0572 (VA Form 21–0304)— 
Annual burden continues to be 72 
hours. The total estimated cost to 
respondents continues to be $1,080 (72 
hours × $15/hour). This submission 
does not involve any recordkeeping 
costs. 

• 2900–0721 (VA Form 21–2680)— 
Annual burden continues to be 7,000 
hours. The total estimated cost to 
respondents continues to be $105,000 
(7,000 hours × $15/hour). This 
submission does not involve any 
recordkeeping costs. 

• 2900–0067 (VA Form 21–4502)— 
Annual burden continues to be 388 
hours. The total estimated cost to 
respondents continues to be $5,820 (388 
hours × $15/hour). This submission 
does not involve any recordkeeping 
costs. 

• 2900–0390 (VA Form 21–8924)— 
Annual burden continues to be 600 
hours. The total estimated cost to 
respondents to be $9,000 (600 hours × 
$15/hour). This submission does not 
involve any recordkeeping costs. 

• 2900–0404 (VA Form 21–8940)— 
Annual burden continues to be 18,000 
hours. The total estimated cost to 
respondents continues to be $270,000 
(18,000 hours × $15/hour). This 
submission does not involve any 
recordkeeping costs. 

• 2900–0132 (VA Form 26–4555)— 
Annual burden continues to be 693 
hours. The total estimated cost to 
respondents continues to be $10,395 
(693 hours × $15/hour). This submission 
does not involve any recordkeeping 
costs. 

This rulemaking is mandating the use 
of existing VA forms in the processing 
and adjudication of claims and appeals. 
These amendments to §§ 3.154, 3.155, 
3.403, 3.660, 3.665, 3.666, 3.701, 3.812, 
and 20.201 affect the estimated annual 
number of respondents and 
consequently, the estimated total annual 
reporting and recordkeeping burden but 
do not otherwise affect the existing 
collections of information that have 
already been approved by the Office of 
Management and Budget (OMB). The 
use of information, description of likely 
respondents, estimated frequency of 
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1 Currently, VA accepts any claim filed 
subsequent to the original, initial compensation/
pension claim that is submitted in any form, i.e., 
informal claim to initiate the claims process. For 
example, a claim for increase or reopen, which 
currently is not required to be submitted on a 
prescribed form, can be established using different 
VA forms such as VA Form 21–526 Veteran’s 
Application for Compensation and/or Pension; VA 
Form 21–526EZ, Application for Disability 
Compensation or Related Compensation; VA Form 
21–526b, Veteran’s Supplemental Claim for 
Compensation; or VA Form 21–4138, Statement in 
Support of Claim. 

responses, estimated average burden per 
response will remain unchanged for 
these forms. While there is no 
substantive change in the 
aforementioned collection of 
information for these amendments, VA 
foresees a change in the quantity of 
information collected and the total 
annual reporting for certain currently 
approved OMB control numbers on 
account of this rulemaking. 

VA’s Collection of Data: 
Other than for original claims and 

certain ancillary benefits, VA 
historically and currently accepts claims 
for benefits in any format submitted, 
whether on a prescribed form or not. VA 
has never standardized the use of forms 
for claims or appeals processing 1. VA 
maintains a record of the number of 
types of benefit claims received 
annually based on claim types such as 
original claims, claims for increase or to 
reopen a previously denied claim, 
claims for ancillary benefits, pension, 
and death benefits which have been 
submitted on the appropriate prescribed 
form. However, reliance on claim types 
based on the form submitted may not 
accurately capture the number of claims 
received. For instance, one claim type 
can be filed using more than one 
prescribed form and a claimant can file 
two types of claim such as a claim for 
increase and a claim to reopen on one 
prescribed VA form which will be 
categorized as one claim type received, 
i.e., recorded as either a claim for 
increase or a claim to reopen. For 
informal claims, VA has not quantified 
the number of informal claims received, 
but it quantifies the particular claim 
type filed in the informal claim such as 
original, increase, new, reopen, etc. As 
a result of this rulemaking requiring the 
use of prescribed forms for all claims for 
benefits, VA will be able to gather and 
collect the data quantifying the number 
of prescribed forms in the future which 
will provide VA with a more accurate 
account of how many respondents will 
respond on various VA prescribed 
forms. 

Electronic Claims: 
Due to the fact that there is no current 

data enumerating the total number of 

different types of VA forms received 
annually, we have projected the annual 
number of respondents for the forms 
based on the estimated number of types 
of claims received annually over a 5- 
year period. We have also approximated 
the number of electronic claims 
received for compensation, pension, and 
death claims. Currently, VA’s electronic 
claims processing system, i.e., eBenefits 
and Veterans Online Applications 
(VONAPP), uses VA Form 21–526EZ for 
disability compensation claims 
submitted electronically. VA is also in 
the process of adding other VA forms to 
VONAPP such as VA Form 21–527EZ 
and 21–534EZ (hereinafter ‘‘EZ forms’’ 
will be used to refer to VA Forms 21– 
526EZ, 21–527EZ, and 21–534EZ, 
collectively). VA also provides these EZ 
forms to claimants who wish to submit 
their claims on paper because these 
forms expedite the claims process by: (a) 
Offering the claimant a choice for either 
the expedited process of ‘‘Fully 
Developed Claims’’ or the traditional 
claims process; (b) listing more detailed 
questions for a variety of benefits sought 
in order to capture thoroughly the 
specifics of a claim; and (c) providing 
claimants with the required notice of 
VA’s duty to assist the claimant 
pursuant to 38 U.S.C. 5103, which is 
issued at the time the claimant files a 
claim instead of when the VA receives 
the claim. The use of these EZ forms 
ultimately speeds up the claims process 
and ensures faster delivery of benefits to 
claimants; therefore, VA has 
encouraged, directed, and provided 
these EZ forms to claimants who wish 
to file benefit claims. 

With the ease and efficiency of 
completing and filing electronic claims 
through VA’s Web-based electronic 
claims application system, VA expects 
the number of electronic claims to 
increase. Additionally, VA expects the 
number of EZ forms to increase even in 
cases where the claimant opts not to use 
the electronic process, because VA will 
typically provide an EZ form in 
response to an intent to file a claim. 
Because eBenefits and VONAPP uses 
(and will continue to use) the EZ forms, 
we anticipate that the total number of 
annual responses received on the EZ 
forms electronically for all benefits will 
increase by at least 29 percent while the 
total number of annual response 
received on VA Forms 21–526, 21–526b, 
21–527, 21–534, 21–534a, and 21–535 
(‘‘traditional forms’’) will decrease. 
Based on data from Fiscal Year (FY) 
October 2010 through September 2011, 
the number of compensation disability 
claims received electronically was 
142,899 and the number of total 

compensation disability and 
dependency claims received 
electronically was 496,851. Thus, the 
percentage of compensation disability 
electronic claims received was 29 
percent. With VA’s outreach and efforts 
to promote the electronic claims 
processing system and with future 
implementation of pension, death, and 
appeals electronic claims processing, 
VA estimates an increase of the 
submission of electronic claims by at 
least 29 percent based upon the FY 2010 
through 2011 data. Since the trend is to 
direct claimants to submit claims on EZ 
forms both electronically and on paper, 
we approximate that 70 percent of 
claims will be submitted on the EZ form 
while 30 percent will be submitted on 
the traditional forms. 

Informal Claims: 
The data used in formulating the 

estimated number of annual responses 
to the various affected prescribed forms 
was extrapolated from data recorded for 
the number of types of claims received 
annually for FY April 2009 through 
April 2013. This data is not sufficiently 
granular to provide the number of 
informal claims received given that the 
data only depicts the number of initial, 
new or reopened compensation and 
pension claims received and the number 
of initial death benefit claims received. 
Since informal claims may or may not 
be submitted on a prescribed form, there 
is no method for accurately recording or 
quantifying the total number of informal 
claims received or inferred annually. 
Therefore, we approximate that for 
compensation, pension, and death 
benefits, 50 percent of each of these 
benefits are informal claims. Thus, 
based on the data of an average of 
claims received over a 5-year period, we 
expect that the total number of informal 
claims for compensation, pension, and 
death benefits that will be submitted on 
a prescribed form will increase by at 
least 50 percent. 

Notices of Disagreement: 
Previously, VA estimated that the 

annual number of respondents 
submitting the currently approved 
collection instrument, VA Form 21– 
0958, Notice of Disagreement, (OMB 
Control Number 2900–0791) would be 
144,000, based on VA historically 
receiving 12 Notices of Disagreement 
per 100 completed VBA decisions, with 
more than 1.2 million VBA decisions in 
FY 2012. According to data for FY 2009 
to FY 2012, the average number of 
Notices of Disagreement received 
annually was 129,539. For FY 2013, it 
is projected that VA will receive 
126,735 Notices of Disagreement. The 
estimate associated with the currently 
approved collection was based upon the 
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assumption that all notices of 
disagreement would be submitted on 
this collection instrument, though that 
is not necessarily the case under current 
rules. As a result of this rulemaking, 
however, the overwhelming majority of 
notices of disagreement would in fact be 
submitted on this collection instrument, 
since this rulemaking is requiring that 
all notices of disagreement be submitted 
on VA Form 21–0958 in cases where 
that form is provided. Accordingly, 
while VA does expect to receive many 
more completed Forms 21–0958, there 
is no expected increase in the annual 
number of respondents nor an increased 
burden on respondents from that 
reflected in currently approved 
collections. 

In addition, VA is amending the 
instructions which accompany VA Form 
21–0958 to alter the current language 
from ‘‘not mandatory’’ to provide that 
VA Form 21–0958 will be required to 
initiate an appeal from a decision on 
compensation claims. We have also 
provided notification to claimants that 
only the issues listed on VA Form 21– 
0958 will be considered on appeal but 
that the claimant retains the right to 
appeal unnamed issues or contentions 
within 1 year from the date of the 
decision notification letter. Moreover, 
we have added a separate section in the 
instructions to provide claimants with 
the criteria for a complete NOD form 
which conforms with the final 
regulatory language in § 19.24(b)(2) 
which enumerates the requirements for 
a complete NOD, namely that the form 
must contain: information to identify 
the claimant; information to identify the 
specific nature of the disagreement; and 
claimant’s signature. In order to further 
assist claimants in submitting a 
complete NOD, we have provided 
samples for clarification of what is 
minimally necessary to identify the 
specific nature of the disagreement. We 
note that one of the public commenters 
questioned VA’s motive behind 
inquiring whether claimants would like 
direct communication with the AOJ 
regarding the appeal. In response, we 
have amended the instructions to 
provide that claimants would have the 
option of being contacted by telephone 
in order for VA to request clarification 
from claimants if there was any 
ambiguous information which may 
hinder expeditious processing of the 
NOD. While we have amended the 
instructions to VA Form 21–0958 to 
conform to the final rule and to give 
notice to claimants of the requirements 
of the amended appeals regulations, we 
did not change, amend, or alter VA 
Form 21–0958. Therefore, we do not 

foresee any additional burden to the 
claimant in completing this form. 

Methodology for Estimated Annual 
Number of Respondents for Affected 
Forms: 

We have formulated the estimated 
total of annual responses for 
compensation, pension, and death 
benefit claims by increasing the 
expected number of total claims 
submitted on paper by 50 percent from 
data extrapolated for claims received 
annually over a 5-year period. We 
project that 30 percent of compensation, 
pension, and death benefit claims will 
be submitted on traditional forms 
whereas 70 percent will be submitted on 
EZ forms. Accordingly, VA expects a 
decrease in the total estimated number 
of annual responses for VA Forms 21– 
526, 21–527, 21–534, 21–534a, and 21– 
535 whereas the total estimated number 
of annual responses for VA Forms 21– 
526EZ, 21–527EZ, and 21–534EZ have 
increased substantially. The projected 
numbers for each affected form are 
provided in further detail in the above 
section, ‘‘Estimated number of 
respondents,’’ according to each OMB 
Control Number. 

II. New Information Collection 
The information collection described 

in this section was not previously 
discussed in the proposed rule. 
Comments on the collection of 
information contained in this section 
should be submitted to the Office of 
Management and Budget, Attention: 
Desk Officer for the Department of 
Veterans Affairs, Office of Information 
and Regulatory Affairs, Washington, DC 
20503 or emailed to OIRA_Submission@
omb.eop.gov, with copies sent by mail 
or hand delivery to the Director, 
Regulations Management (02REG), 
Department of Veterans Affairs, 810 
Vermont Avenue NW., Room 1068, 
Washington, DC 20420; fax to (202) 
273–9026; or submitted through 
www.Regulations.gov. Comments 
should indicate that they are submitted 
in response to ‘‘RIN 2900–AO81— 
Standard Claims and Appeals Forms.’’ 
Notice of OMB approval for this 
information collection will be published 
in a future Federal Register document. 

The Department considers comments 
by the public on proposed collections of 
information in: 

• Evaluation whether the proposed 
collections of information are necessary 
for the proper performance of the 
functions of the Department, including 
whether the information will have 
practical utility; 

• Evaluating the accuracy of the 
Department’s estimate of the burden of 
the proposed collections of information, 

including the validity of the 
methodology and assumptions used; 

• Enhancing the quality, usefulness, 
and clarity of the information to be 
collected; and 

• Minimizing the burden of the 
collections of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This final rule will impose the 
following new information collection 
requirements in standardizing the 
current informal claim process in 38 
CFR 3.155 by requiring a standard form 
to be used to establish a claimant’s 
intention to file a claim for VA benefits. 
As required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
3507(d)), VA has submitted this 
information amendment to OMB for its 
review and for approval 180-days after 
the date this rule is published in the 
Federal Register as a final rule. On 
October 31, 2013, VA published in the 
Federal Register (78 FR 65490) a 
proposed rule to amend its adjudication 
regulations and rules of practice of the 
Board of Veterans’ Appeals (Board) to 
standardize the claims and appeals 
process by requiring the use of VA 
forms to file a claim and to initiate an 
appeal. The proposed rule attempted to 
address the issue that current non- 
standard submissions from claimants 
including submission requiring VA to 
take action are not received in a 
standard format. Non-standard 
submissions from claimants meant 
increased time spent determining 
whether a claim has been filed, 
identifying the benefit claimed, sending 
letters to the claimant and awaiting a 
response, and requesting and awaiting a 
response, and requesting and awaiting 
receipt of evidence. These steps all 
significantly delay the adjudication and 
delivery of benefits to veterans and their 
families. By standardizing the claims 
process through the use of standard 
forms, VA would be able to more easily 
identify issues and contentions 
associated with claims that are filed, 
resulting in greater accuracy, efficiency, 
and speed in the processing and 
adjudication of claims. Therefore, the 
proposed rule proposed to amend VA’s 
current adjudication regulations to 
standardize the claims process by 
eliminating the informal claim, i.e., the 
non-standard submission of a claimant’s 
claim or intent to file a claim, by 
requiring claimants to submit a VA- 
prescribed form or application to apply 
for benefits. 
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While the current informal claim 
establishes a date of claim (in the case 
of an original claim, a complete 
application that is submitted on a 
standard form must be filed within 1 
year of the filing of the informal claim), 
the proposed rule eliminated the 
informal claim process and established 
that a complete claim submitted in the 
standard paper form would establish the 
date of claim. However, for electronic 
claims, VA would establish the date of 
claim based on the date when the 
claimant saved an incomplete electronic 
application without submitting it for 
processing. Claimants would have 1 
year to submit the completed electronic 
application in order to preserve the date 
claimant saved the application as the 
date of claim. The result of the proposed 
rule would have allowed a favorable 
effective date treatment for electronic 
claims only. The purpose of the 
distinction between electronic and non- 
electronic claim submission with regard 
to effective date treatment was to 
incentivize claimants to file electronic 
claims, which are processed by VA 
more efficiently and result in more 
expeditious delivery of benefits to 
claimants. 

Based upon the concerns and issues 
raised by the public commenters on the 
proposed rule, particularly, regarding 
the dissimilar treatment of effective 
dates for electronic and non-electronic 
claims submissions and its impact on 
claimants, VA determined that 
modernization and standardization of 
the claims process could also be 
achieved by formalizing and 
standardizing the current informal 
claims process while retaining favorable 
effective date treatment for claimants 
filing in paper form. In response, VA 
revised the proposed regulation of 
§ 3.155 in this final rule to replace the 
concept and term ‘‘informal claim’’ with 
the concept and term ‘‘intent to file a 
claim for benefits.’’ In revised final 
§ 3.155, claimants can submit an intent 
to file a claim for benefits on the 
prescribed VA form designated for this 
purpose to establish a date of claim if 
the claimant files a complete claim 
within 1 year of submitting the intent to 
file a claim. VA considers the concept 
of the intent to file a claim for benefits 
in revised § 3.155 to be a logical 
outgrowth of VA’s goal of standardizing 
the claims process through the use of 
forms as outlined in the published 
proposed rule. Moreover, this concept 
provides the most optimal solution to 
the concerns regarding the proposed 
rule that were raised by the commenters 
while still standardizing and 
modernizing the VA claims process. 

In order to implement this intent to 
file a claim process, VA created a new 
form, VA Form 21–0966, Intent to File 
a Claim for Compensation and/or 
Pension, Survivors Pension, or Other 
Benefits, to be used for this purpose. 
This process is a reconciliation of VA’s 
need for claims to originate on standard 
forms and commenters’ desire for ways 
to establish an effective date while a 
complete claim on an application form 
is completed. Accordingly, it did not 
exist at the time of the publication of the 
proposed rule and as the new intent to 
file process is being codified in this 
final rule, VA is submitting this new 
collection of information specifically 
used for the intent to file process for 
OMB approval and for public comment 
in this final rule. 

The new VA Form 21–0966 will be 
used to establish a date of claim if a 
complete claim is filed within 1 year of 
receipt of this form for all claims 
whether initial or supplemental. VA 
notes that a claimant can also submit an 
intent to file a claim for benefits by 
contacting VA personnel in field offices 
by telephone or in person. VA personnel 
will document the intent to file on VA 
Form 21–0966. A filled out form will be 
uploaded into VA’s internal business 
and operational programs so that VA 
personnel will be able to refer to this 
document in order assign the 
appropriate effective date for any award 
granted. Therefore, this newly proposed 
VA Form 21–0966, will enable VA to 
document a claimant’s intent to file a 
claim which will greatly enhance VA’s 
standardization of the claims process 
through the use of VA-prescribed forms. 

Claimants can also submit an intent to 
file a claim via electronically in VA’s 
claims submission tool within its Web- 
based electronic claims application 
system by entering biographical data 
and saving the electronic application 
without submitting it for processing. 
Therefore, there is no separate 
electronic ‘‘intent to file a claim’’ form; 
the act of entering information and 
saving the electronic application will 
serve as the intent to file a claim for 
benefits. 
Title: Intent to File a Claim 

Summary of collection of information: 
The Department of Veterans Affairs 
(VA) through its Veterans Benefits 
Administration (VBA) administers an 
integrated program of benefits and 
services, established by law, for 
veterans, service personnel, and their 
dependents and/or beneficiaries. Title 
38 U.S.C. 5101(a) provides that a 
specific claim in the form provided by 
the Secretary must be filed in order for 
benefits to be paid to any individual 

under the laws administered by the 
Secretary. The amended collection of 
information in the final rule 38 CFR 
3.155 would require claimants and/or 
their authorized representatives to 
submit a VA-prescribed form in either 
paper or electronic submission, where 
applicable, to express a claimant’s 
intent to file a claim for benefits in order 
to establish an effective date 
placeholder for any award granted if the 
claimant files a complete claim within 
1 year of receipt of the intent to file a 
claim. VA proposes to create a new 
form, VA Form 21–0966, Intent to File 
a Claim for Compensation and/or 
Pension, Survivors Pension, or Other 
Benefits. Claimants and their 
representatives can submit their intent 
to file a claim in three ways: (1) On 
paper using VA’s newly created, 
proposed VA Form 21–0966, Intent to 
File a Claim for Compensation and/or 
Pension, Survivors Pension, or Other 
Benefits; (2) electronically through a 
claims submission tool within a VA 
Web-based electronic claims application 
system; or, (3) by telephone contact with 
designated VA personnel who will 
record the intent to file a claim on the 
proposed VA Form 21–0966, Intent to 
File a Claim for Compensation and/or 
Pension, Survivors Pension, or Other 
Benefits. 

Description of need for information 
and proposed use of information: This 
form will be used by claimants and/or 
their authorized representatives to 
indicate an intent to file a claim for 
compensation and/or disability benefits 
to establish an effective date for an 
award granted in association with a 
complete claim filed within 1 year of 
such form. This form collects 
biographical information of the claimant 
such as name; Social Security Number; 
service number, if applicable; date of 
birth; gender; VA claim number, if 
applicable; current mailing address; 
forwarding address; telephone 
number(s); email address(es); and 
signature. The collection of information 
also requests claimants to indicate what 
type of claim for benefits, i.e., 
compensation and/or pension, the 
claimant intends to file. VA will use this 
form to identify claimants in its internal 
business operational systems to record 
the date of receipt of this document for 
the purposes of establishing a date of 
claim for a complete claim that is filed 
within 1 year. VA also uses the 
information to furnish the claimant with 
the appropriate VA form or application 
for compensation and pension benefits. 

Description of likely respondents: 
Veterans, claimants, and/or authorized 
representatives who indicate an intent 
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2 Currently, VA accepts any claim filed 
subsequent to the original, initial compensation/
pension claim that is submitted in any form, i.e., 
informal claim to initiate the claims process. For 
example, a claim for increase or reopen, which 
currently is not required to be submitted on a 
prescribed form, can be established using different 
VA forms such as VA Form 21–526 Veteran’s 
Application for Compensation and/or Pension; VA 
Form 21–526EZ, Application for Disability 
Compensation or Related Compensation; VA Form 
21–526b, Veteran’s Supplemental Claim for 
Compensation; or VA Form 21–4138, Statement in 
Support of Claim. 

to file a claim for disability 
compensation and/or pension benefits. 

Estimated frequency of responses: 
One time for most beneficiaries; 
however, the frequency of responses is 
also dependent on the number of intents 
to file a claim submitted by the 
claimant. VA does not limit the number 
of submissions of the intent to file a 
claim for benefits, except that VA will 
accept only one intent to file a claim per 
complete claim filed. 

Estimated average burden per 
response: VA estimates an average of 15 
minutes to gather information and 
complete the new, proposed VA Form 
21–0966, Intent to File a Claim for 
Compensation, and/or Pension, 
Survivors Pension, or Other Benefits. 

Estimated number of respondents: VA 
anticipates the annual estimated 
number of respondents to be 724,561 
per year, the sum of which is based on 
5-year estimated average of: 41,928 
formal and informal initial 
compensation and pension claims 
received annually and 108,589 formal 
and informal new or reopened 
compensation claims received annually; 
6,127 formal reopened pension claims 
received annually and 2,429 informal 
reopened pension claims expected to be 
received annually; 16,219 formal and 
informal death benefits claimed filed by 
surviving spouses/child received 
annually and 713 formal and informal 
death benefits claims filed by surviving 
spouses/child for in-service death 
received annually; 523 formal death 
benefits filed by parents received 
annually and 737 expected informal 
death benefits claims filed by parents 
received annually; 417,955 formal and 
informal, initial, new, reopened 
compensation claims received annually 
plus 50,543 formal and informal 
pension claims received annually plus 
55,828 formal and informal death 
benefits claims received annually; 215 
claims for monetary allowance and 
payment for a child with spina bifida 
who is a natural child of a veteran 
having served in the Republic of 
Vietnam during the Vietnam era; 7,000 
claims for aid and attendance and/or 
household benefits; 776 claims for 
automobile and adaptive equipment 
allowance; 900 claims for benefits under 
the Restored Entitlement Program for 
Survivors program; 12,000 claims for 
individual unemployability benefits; 
and 2,079 claims for Specially Adapted 
Housing or Special Housing Adaptation 
benefits. 

Estimated total annual reporting and 
recordkeeping burden: The annual 
burden is 181,140 hours. The total 
estimated cost to respondents is 
$2,717,100 (181,140 hours × $15/hour). 

This submission does not involve any 
recordkeeping costs. 

Methodology for Estimated Annual 
Number of Respondents for Proposed 
Collection of Information on VA Form 
21–0966, Intent to File a Claim for 
Compensation and/or Pension Benefits: 

Using the data as reported in the 
proposed rule, we estimate that at least 
50 percent of all claims, which would 
have been filed informally, will be filed 
in conjunction with the intent to file a 
claim form. Therefore, we have 
multiplied the expected number of total 
claims submitted on paper by 50 
percent from data extrapolated for 
claims received annually over a 5-year 
period to calculate the estimated 
number of intent to claim form. An 
itemization of the projected numbers for 
an intent to file a claim form in 
association with each approved OMB 
form is provided in further detail in the 
above section, ‘‘Estimated number of 
respondents.’’ 

VA’s Collection of Data: 
Other than for original claims and 

certain ancillary benefits, VA 
historically and currently accepts claims 
for benefits in any format submitted, 
whether on a prescribed form or not. VA 
has never standardized the use of forms 
for claims or appeals processing 2. VA 
maintains a record of the number of 
types of benefit claims received 
annually based on claim types such as 
original claims, claims for increase or to 
reopen a previously denied claim, 
claims for ancillary benefits, pension, 
and death benefits which have been 
submitted on the appropriate prescribed 
form. However, reliance on claim types 
based on the form submitted may not 
accurately capture the number of claims 
received. For instance, one claim type 
can be filed using more than one 
prescribed form and a claimant can file 
two types of claim such as a claim for 
increase and a claim to reopen on one 
prescribed VA form which will be 
categorized as one claim type received, 
i.e., recorded as either a claim for 
increase or a claim to reopen. For 
informal claims, VA has not quantified 
the number of informal claims received, 
but it quantifies the particular claim 

type filed in the informal claim such as 
original, increase, new, reopen, etc. As 
a result of this rulemaking requiring the 
use of prescribed forms for all claims for 
benefits, VA will be able to gather and 
collect the data quantifying the number 
of prescribed forms in the future which 
will provide VA with a more accurate 
account of how many respondents will 
respond on various VA prescribed 
forms. 

VA is replacing ‘‘informal claims’’ 
with ‘‘intent to file a claim’’ and is 
requiring the submission of complete 
claim in revised § 3.155 as a placeholder 
for a potential earlier effective date. 
Since eBenefits and VONAPP uses (and 
will continue to use) the EZ forms, we 
anticipate that the total number of 
annual responses received on the EZ 
forms electronically for all benefits will 
increase by at least 29 percent while the 
total number of annual response 
received on VA Forms 21–526, 21–526b, 
21–527, 21–534, 21–534a, and 21–535 
(‘‘traditional forms’’) will decrease. 
Based on data from Fiscal Year (FY) 
October 2010 through September 2011, 
the number of compensation disability 
claims received electronically was 
142,899 and the number of total 
compensation disability and 
dependency claims received 
electronically was 496,851. Thus, the 
percentage of compensation disability 
electronic claims received was 29 
percent. With VA’s outreach and efforts 
to promote the electronic claims 
processing system and with future 
implementation of pension, death, and 
appeals electronic claims processing, 
VA estimates an increase of the 
submission of electronic claims by at 
least 29 percent based upon the FY 2010 
through 2011 data. Since the trend is to 
direct claimants to submit claims on EZ 
forms both electronically and on paper, 
we approximate that 70 percent of 
claims will be submitted on the EZ form 
while 30 percent will be submitted on 
the traditional forms. 

The data used in formulating the 
estimated number of annual responses 
to the various affected prescribed forms 
was extrapolated from data recorded for 
the number of types of claims received 
annually for FY April 2009 through 
April 2013. This data is not sufficiently 
granular to provide the number of 
informal claims received given that the 
data only depicts the number of initial, 
new or reopened compensation and 
pension claims received and the number 
of initial death benefit claims received. 
Since informal claims may or may not 
be submitted on a prescribed form, there 
is no method for accurately recording or 
quantifying the total number of informal 
claims received or inferred annually. 
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Therefore, we approximate that for 
compensation, pension, and death 
benefits, 50 percent of each of these 
benefits are informal claims. Thus, 
based on the data of an average of 
claims received over a 5-year period, we 
expect that the total number of informal 
claims for compensation, pension, and 
death benefits that will be submitted on 
a prescribed form will increase by at 
least 50 percent. This estimate is used 
to calculate the estimated expected 
number of intent to file a claim forms. 

Regulatory Flexibility Act 

The Secretary hereby certifies that 
these regulatory amendments would not 
have a significant economic impact on 
a substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C. 601–612. These 
amendments would not directly affect 
any small entities. Only VA 
beneficiaries and their survivors could 
be directly affected. Therefore, pursuant 
to 5 U.S.C. 605(b), these amendments 
are exempt from the initial and final 
regulatory flexibility analysis 
requirements of sections 603 and 604. 

Executive Orders 12866 and 13563 

Executive Orders 12866 and 13563 
direct agencies to assess the costs and 
benefits of available regulatory 
alternatives and, when regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, and other advantages; 
distributive impacts; and equity). 
Executive Order 13563 (Improving 
Regulation and Regulatory Review) 
emphasizes the importance of 
quantifying both costs and benefits, 
reducing costs, harmonizing rules, and 
promoting flexibility. Executive Order 
12866 (Regulatory Planning and 
Review) defines a ‘‘significant 
regulatory action,’’ which requires 
review by OMB, as ‘‘any regulatory 
action that is likely to result in a rule 
that may: (1) Have an annual effect on 
the economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; (2) Create a serious 
inconsistency or otherwise interfere 
with an action taken or planned by 
another agency; (3) Materially alter the 
budgetary impact of entitlements, 
grants, user fees, or loan programs or the 
rights and obligations of recipients 
thereof; or (4) Raise novel legal or policy 
issues arising out of legal mandates, the 

President’s priorities, or the principles 
set forth in this Executive Order.’’ 

The economic, interagency, 
budgetary, legal, and policy 
implications of this regulatory action 
have been examined, and it has been 
determined to be a significant regulatory 
action under Executive Order 12866. 

VA’s impact analysis can be found as 
a supporting document at http://
www.regulations.gov, usually within 48 
hours after the rulemaking document is 
published. Additionally, a copy of the 
rulemaking and its impact analysis are 
available on VA’s Web site at http://
www1.va.gov/orpm/, by following the 
link for ‘‘VA Regulations Published.’’ 

Unfunded Mandates 
The Unfunded Mandates Reform Act 

of 1995 requires, at 2 U.S.C. 1532, that 
agencies prepare an assessment of 
anticipated costs and benefits before 
issuing any rule that may result in an 
expenditure by State, local, and tribal 
governments, in the aggregate, or by the 
private sector of $100 million or more 
(adjusted annually for inflation) in any 
given year. This rule would have no 
such effect on State, local, and tribal 
governments, or on the private sector. 

Catalog of Federal Domestic Assistance 
Numbers and Titles 

The Catalog of Federal Domestic 
Assistance program numbers and titles 
for this rule are 64.100, Automobiles 
and Adaptive Equipment for Certain 
Disabled Veterans and Members of the 
Armed Forces; 64.101, Burial Expenses 
Allowance for Veterans; 64.102, 
Compensation for Service-Connected 
Deaths for Veterans’ Dependents; 
64.103, Life Insurance for Veterans; 
64.104, Pension for Non-Service- 
Connected Disability for Veterans; 
64.105, Pension to Veterans Surviving 
Spouses, and Children; 64.106, 
Specially Adapted Housing for Disabled 
Veterans; 64.109, Veterans 
Compensation for Service-Connected 
Disability; 64.110, Veterans Dependency 
and Indemnity Compensation for 
Service-Connected Death; 64.114, 
Veterans Housing—Guaranteed and 
Insured Loans; 64.115, Veterans 
Information and Assistance; 
64.116,Vocational Rehabilitation for 
Disabled Veterans; 64.117, Survivors 
and Dependents Educational Assistance; 
64.118, Veterans Housing—Direct Loans 
for Certain Disabled Veterans; 64.119, 
Veterans Housing—Manufactured Home 
Loans; 64.120, Post-Vietnam Era 
Veterans’ Educational Assistance; 
64.124, All-Volunteer Force Educational 
Assistance; 64.125, Vocational and 
Educational Counseling for 
Servicemembers and Veterans; 64.126, 

Native American Veteran Direct Loan 
Program; 64.127, Monthly Allowance 
for Children of Vietnam Veterans Born 
with Spina Bifida; and 64.128, 
Vocational Training and Rehabilitation 
for Vietnam Veterans’ Children with 
Spina Bifida or Other Covered Birth 
Defects. 

Signing Authority 

The Acting Secretary of Veterans 
Affairs, or designee, approved this 
document and authorized the 
undersigned to sign and submit the 
document to the Office of the Federal 
Register for publication electronically as 
an official document of the Department 
of Veterans Affairs. Sloan D. Gibson, 
Acting Secretary, Department of 
Veterans Affairs, approved this 
document on July 30, 2014, for 
publication. 

List of Subjects 

38 CFR Part 3 

Administrative practice and 
procedure, Claims, Disability benefits, 
Health care, Pensions, Radioactive 
materials, Veterans, Vietnam. 

38 CFR Parts 19 and 20 

Administrative practice and 
procedure, Claims, Veterans. 

Dated: September 18, 2014. 
William F. Russo, 
Acting Director, Office of Regulation Policy 
& Management, Office of the General Counsel, 
Department of Veterans Affairs. 

For the reasons set forth in the 
preamble, VA amends 38 CFR parts 3, 
19, and 20 as follows: 

PART 3—ADJUDICATION 

Subpart A—Pension, Compensation, 
and Dependency and Indemnity 
Compensation 

■ 1. The authority citation for part 3, 
subpart A continues to read as follows: 

Authority: 38 U.S.C. 501(a), unless 
otherwise noted. 

■ 2. Revise § 3.1(p) to read as follows: 

§ 3.1 Definitions. 

* * * * * 
(p) Claim means a written 

communication requesting a 
determination of entitlement or 
evidencing a belief in entitlement, to a 
specific benefit under the laws 
administered by the Department of 
Veterans Affairs submitted on an 
application form prescribed by the 
Secretary. 
* * * * * 
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§ 3.108 [Amended] 

■ 3. Amend § 3.108 by removing 
‘‘formal or informal claim’’ and adding 
in its place ‘‘complete claim as set forth 
in § 3.160(a) or an intent to file a claim 
as set forth in § 3.155(b)’’. 
■ 4. Amend § 3.109, paragraph (a)(2) by 
revising the first sentence to read as 
follows: 

§ 3.109 Time limit. 

* * * * * 
(a) * * * 
(2) The provisions of this paragraph 

are applicable to original initial 
applications, to applications for 
increased benefits by reason of 
increased disability, age, or the 
existence of a dependent, and to 
applications for reopening or 
resumption of payments. * * * 
* * * * * 

§ 3.150 [Amended] 

■ 5. Amend § 3.150 by removing 
paragraph (c). 

§ 3.151 [Amended] 
■ 6. Amend § 3.151, Cross Reference, by 
removing ‘‘Informal claims.’’ and adding 
in its place ‘‘Intent to file a claim.’’. 
■ 7. Revise § 3.154 to read as follows: 

§ 3.154 Injury due to hospital treatment, 
etc. 

Claimants must file a complete claim 
on the appropriate application form 
prescribed by the Secretary when 
applying for benefits under 38 U.S.C. 
1151 and 38 CFR 3.361. See §§ 3.151, 
3.160(a), and 3.400(i) concerning 
effective dates of awards; see § 3.155(b) 
regarding intent to file the appropriate 
application form. 
(Authority: 38 U.S.C. 501 and 1151.) 

CROSS REFERENCE: Effective Dates. 
See § 3.400(i). Disability or death due to 
hospitalization, etc. See §§ 3.358, 3.361 
and 3.800. 
■ 8. Revise § 3.155 to read as follows: 

§ 3.155 How to file a claim. 
The following paragraphs describe the 

manner and methods in which a claim 
can be initiated and filed. The 
provisions of this section are applicable 
to all claims governed by part 3. 

(a) Request for an application for 
benefits. A claimant, his or her duly 
authorized representative, a Member of 
Congress, or some person acting as next 
friend of a claimant who is not of full 
age or capacity, who indicates a desire 
to file for benefits under the laws 
administered by VA, by a 
communication or action, to include an 
electronic mail that is transmitted 
through VA’s electronic portal or 

otherwise, that does not meet the 
standards of a complete claim is 
considered a request for an application 
form for benefits under § 3.150(a). Upon 
receipt of such a communication or 
action, the Secretary shall notify the 
claimant and the claimant’s 
representative, if any, of the information 
necessary to complete the application 
form or form prescribed by the 
Secretary. 

(b) Intent to file a claim. A claimant, 
his or her duly authorized 
representative, a Member of Congress, or 
some person acting as next friend of 
claimant who is not of full age or 
capacity may indicate a claimant’s 
desire to file a claim for benefits by 
submitting an intent to file a claim to 
VA. An intent to file a claim must 
provide sufficient identifiable or 
biographical information to identify the 
claimant. Upon receipt of the intent to 
file a claim, VA will furnish the 
claimant with the appropriate 
application form prescribed by the 
Secretary. If VA receives a complete 
application form prescribed by the 
Secretary, as defined in paragraph (a) of 
§ 3.160, appropriate to the benefit 
sought within 1 year of receipt of the 
intent to file a claim, VA will consider 
the complete claim filed as of the date 
the intent to file a claim was received. 

(1) An intent to file a claim can be 
submitted in one of the following three 
ways: 

(i) Saved electronic application. When 
an application otherwise meeting the 
requirements of this paragraph (b) is 
electronically initiated and saved in a 
claims-submission tool within a VA 
web-based electronic claims application 
system prior to filing of a complete 
claim, VA will consider that application 
to be an intent to file a claim. 

(ii) Written intent on prescribed intent 
to file a claim form. The submission to 
an agency of original jurisdiction of a 
signed and dated intent to file a claim, 
on the form prescribed by the Secretary 
for that purpose, will be accepted as an 
intent to file a claim. 

(iii) Oral intent communicated to 
designated VA personnel and recorded 
in writing. An oral statement of intent 
to file a claim will be accepted if it is 
directed to a VA employee designated to 
receive such a communication, the VA 
employee receiving this information 
follows the provisions set forth in 
§ 3.217(b), and the VA employee 
documents the date VA received the 
claimant’s intent to file a claim in the 
claimant’s records. 

(2) An intent to file a claim must 
identify the general benefit (e.g., 
compensation, pension), but need not 
identify the specific benefit claimed or 

any medical condition(s) on which the 
claim is based. To the extent a claimant 
provides this or other extraneous 
information on the designated form 
referenced in paragraph (b)(1)(ii) of this 
section that the form does not solicit, 
the provision of such information is of 
no effect other than that it is added to 
the file for appropriate consideration as 
evidence in support of a complete claim 
if filed. In particular, if a claimant 
identifies specific medical condition(s) 
on which the claim is based in an intent 
to file a claim, this extraneous 
information does not convert the intent 
to file a claim into a complete claim or 
a substantially complete application. 
Extraneous information provided in an 
oral communication under paragraph 
(b)(1)(iii) of this section is of no effect 
and generally will not be recorded in 
the record of the claimant’s intent to 
file. 

(3) Upon receipt of an intent to file a 
claim, the Secretary shall notify the 
claimant and the claimant’s 
representative, if any, of the information 
necessary to complete the appropriate 
application form prescribed by the 
Secretary. 

(4) If an intent to file a claim is not 
submitted in the form required by 
paragraph (b)(1) of this section or a 
complete claim is not filed within 1 year 
of the receipt of the intent to file a 
claim, VA will not take further action 
unless a new claim or a new intent to 
file a claim is received. 

(5) An intent to file a claim received 
from a service organization, an attorney, 
or agent indicating a represented 
claimant’s intent to file a claim may not 
be accepted if a power of attorney was 
not executed at the time the 
communication was written. VA will 
only accept an oral intent to file from a 
service organization, an attorney, or 
agent if a power of attorney is of record 
at the time the oral communication is 
received by the designated VA 
employee. 

(6) VA will not recognize more than 
one intent to file concurrently for the 
same benefit (e.g., compensation, 
pension). If an intent to file has not been 
followed by a complete claim, a 
subsequent intent to file regarding the 
same benefit received within 1 year of 
the prior intent to file will have no 
effect. If, however, VA receives an intent 
to file followed by a complete claim and 
later another intent to file for the same 
benefit is submitted within 1 year of the 
previous intent to file, VA will 
recognize the subsequent intent to file to 
establish an effective date for any award 
granted for the next complete claim, 
provided it is received within 1 year of 
the subsequent intent to file. 
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(c) Incomplete application form. 
Upon receipt of a communication 
indicating a belief in entitlement to 
benefits that is submitted on a paper 
application form prescribed by the 
Secretary that is not complete as defined 
in § 3.160(a) of this section, the 
Secretary shall notify the claimant and 
the claimant’s representative, if any, of 
the information necessary to complete 
the application form prescribed by the 
Secretary. If a complete claim is 
submitted within 1 year of receipt of 
such incomplete application form 
prescribed by the Secretary, VA will 
consider it as filed as of the date VA 
received the incomplete application 
form prescribed by the Secretary that 
did not meet the standards of a 
complete claim. See § 3.160(a) for 
Complete Claim. 

(d) Claims. (1) Requirement for 
complete claim and date of claim. A 
complete claim is required for all types 
of claims, and will generally be 
considered filed as of the date it was 
received by VA for an evaluation or 
award of benefits under the laws 
administered by the Department of 
Veterans Affairs. If VA receives a 
complete claim within 1 year of the 
filing of an intent to file a claim that 
meets the requirements of paragraph (b) 
of this section, it will be considered 
filed as of the date of receipt of the 
intent to file a claim. Only one complete 
claim for a benefit (e.g., compensation, 
pension) may be associated with each 
intent to file a claim for that benefit, 
though multiple issues may be 
contained within a complete claim. In 
the event multiple complete claims for 
a benefit are filed within 1 year of an 
intent to file a claim for that benefit, 
only the first claim filed will be 
associated with the intent to file a claim. 
In the event that VA receives both an 
intent to file a claim and an incomplete 
application form before the complete 
claim as defined in § 3.160(a) is filed, 
the complete claim will be considered 
filed as of the date of receipt of 
whichever was filed first provided it is 
perfected within the necessary 
timeframe, but in no event will the 
complete claim be considered filed 
more than one year prior to the date of 
receipt of the complete claim. 

(2) Scope of claim. Once VA receives 
a complete claim, VA will adjudicate as 
part of the claim entitlement to any 
ancillary benefits that arise as a result of 
the adjudication decision (e.g., 
entitlement to 38 U.S.C. Chapter 35 
Dependents’ Educational Assistance 
benefits, entitlement to special monthly 
compensation under 38 CFR 3.350, 
entitlement to adaptive automobile 
allowance, etc.). The claimant may, but 

need not, assert entitlement to ancillary 
benefits at the time the complete claim 
is filed. VA will also consider all lay 
and medical evidence of record in order 
to adjudicate entitlement to benefits for 
the claimed condition as well as 
entitlement to any additional benefits 
for complications of the claimed 
condition, including those identified by 
the rating criteria for that condition in 
38 CFR Part 4, VA Schedule for Rating 
Disabilities. VA’s decision on an issue 
within a claim implies that VA has 
determined that evidence of record does 
not support entitlement for any other 
issues that are reasonably within the 
scope of the issues addressed in that 
decision. VA’s decision that addresses 
all outstanding issues enumerated in the 
complete claim implies that VA has 
determined evidence of record does not 
support entitlement for any other issues 
that are reasonably within the scope of 
the issues enumerated in the complete 
claim. 

CROSS REFERENCE: Complete claim. 
See § 3.160(a). Effective dates. See 
§ 3.400. 

§ 3.157 [Removed] 

■ 9. Remove § 3.157. 
■ 10. Amend § 3.160 by removing the 
introductory text and revising 
paragraphs (a) through (e) to read as 
follows: 

§ 3.160 Types of claims. 

(a) Complete claim. A submission of 
an application form prescribed by the 
Secretary, whether paper or electronic, 
that meets the following requirements: 

(1) A complete claim must provide 
the name of the claimant; the 
relationship to the veteran, if applicable; 
and sufficient service information for 
VA to verify the claimed service, if 
applicable. 

(2) A complete claim must be signed 
by the claimant or a person legally 
authorized to sign for the claimant. 

(3) A complete claim must identify 
the benefit sought. 

(4) A description of any symptom(s) 
or medical condition(s) on which the 
benefit is based must be provided to the 
extent the form prescribed by the 
Secretary so requires; and 

(5) For nonservice-connected 
disability or death pension and parents’ 
dependency and indemnity 
compensation claims, a statement of 
income must be provided to the extent 
the form prescribed by the Secretary so 
requires. 

(b) Original claim. The initial 
complete claim for one or more benefits 
on an application form prescribed by 
the Secretary. 

(c) Pending claim. A claim which has 
not been finally adjudicated. 

(d) Finally adjudicated claim. A claim 
that is adjudicated by the Department of 
Veterans Affairs as either allowed or 
disallowed is considered finally 
adjudicated by whichever of the 
following occurs first: 

(1) The expiration of the period in 
which to file a notice of disagreement, 
pursuant to the provisions of § 20.302(a) 
or § 20.501(a) of this chapter, as 
applicable; or, 

(2) Disposition on appellate review. 
(e) Reopened claim. An application 

for a benefit received after final 
disallowance of an earlier claim that is 
subject to readjudication on the merits 
based on receipt of new and material 
evidence related to the finally 
adjudicated claim, or any claim based 
on additional evidence or a request for 
a personal hearing submitted more than 
90 days following notification to the 
appellant of the certification of an 
appeal and transfer of applicable 
records to the Board of Veterans’ 
Appeals which was not considered by 
the Board in its decision and was 
referred to the agency of original 
jurisdiction for consideration as 
provided in § 20.1304(b)(1) of this 
chapter. 
(Authority: 38 U.S.C. 501) 

* * * * * 
■ 11. Amend § 3.400 by: 
■ a. Revising paragraph (o)(2); and 
■ b. Adding an authority citation at the 
end of paragraph (o)(2). 

The revision and addition to read as 
follows: 

§ 3.400 General. 

* * * * * 
(o) * * * 
(2) Disability compensation. Earliest 

date as of which it is factually 
ascertainable based on all evidence of 
record that an increase in disability had 
occurred if a complete claim or intent to 
file a claim is received within 1 year 
from such date, otherwise, date of 
receipt of claim. When medical records 
indicate an increase in a disability, 
receipt of such medical records may be 
used to establish effective date(s) for 
retroactive benefits based on facts found 
of an increase in a disability only if a 
complete claim or intent to file a claim 
for an increase is received within 1 year 
of the date of the report of examination, 
hospitalization, or medical treatment. 
The provisions of this paragraph apply 
only when such reports relate to 
examination or treatment of a disability 
for which service-connection has 
previously been established. 
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(Authority: 38 U.S.C. 501, 5101) 

* * * * * 

§ 3.403 [Amended] 
■ 12. Amend § 3.403 in paragraph (a)(3) 
by removing ‘‘notice of the expected or 
actual birth meeting the requirements of 
an informal claim,’’ and adding in its 
place ‘‘a claim or an intent to file a 
claim as set forth in § 3.155(b),’’. 

§ 3.660 [Amended] 
■ 13. Amend § 3.660 in paragraph (c) by 
removing ‘‘notice constituting an 
informal claim’’ and adding in its place 
‘‘a claim or an intent to file a claim as 
set forth in § 3.155(b)’’. 

§ 3.665 [Amended] 

■ 14. Amend § 3.665 in paragraph (f) by: 
■ a. Removing ‘‘an informal claim’’ and 
adding in its place ‘‘a claim or intent to 
file a claim as set forth in § 3.155(b)’’; 
and 
■ b. Removing ‘‘new informal claim.’’ 
and adding in its place ‘‘new claim or 
intent to file a claim as set forth in 
§ 3.155(b).’’. 

§ 3.666 [Amended] 

■ 15. Amend § 3.666 by: 
■ a. In paragraph (a)(4), removing ‘‘an 
informal claim’’ and adding in its place 
‘‘a claim or intent to file a claim as set 
forth in § 3.155(b)’’; 
■ b. In paragraph (a)(4), removing ‘‘new 
informal claim.’’ and adding in its place 
‘‘new claim or intent to file a claim as 
set forth in § 3.155(b).’’; 
■ c. In paragraph (b)(3), removing ‘‘an 
informal claim.’’ and adding in its place 
‘‘a claim or intent to file a claim as set 
forth in § 3.155(b).’’; and 
■ d. In paragraph (c), removing ‘‘(which 
constitutes an informal claim)’’. 
■ 16. Amend § 3.701 by revising 
paragraph (b) to read as follows: 

§ 3.701 Elections of pension or 
compensation. 

* * * * * 
(b) Form of election. An election must 

be in writing and must specify the 
benefit the person wishes to receive. 
* * * * * 
■ 17. Amend § 3.812 by: 
■ a. Revising paragraph (e). 
■ b. Amending paragraph (f) in the 
second sentence by removing ‘‘claim’’ 
and adding in its place ‘‘complete 
claim’’. 

The revision to read as follows: 

§ 3.812 Special allowance payable under 
section 156 of Pub. L. 97–377. 

* * * * * 
(e) Claims. Claimants must file or 

submit a complete claim on a paper or 
electronic form prescribed by the 

Secretary in order for VA to pay this 
special allowance. When VA receives an 
intent to file a claim or inquiries as to 
eligibility, VA will follow the 
procedures outlined in § 3.155. 
Otherwise, the date of receipt of the 
complete claim will be accepted as the 
date of claim for this special allowance. 
See §§ 3.150, 3.151, 3.155, 3.400. 
* * * * * 

Subpart D—Universal Adjudication 
Rules That Apply to Benefit Claims 
Governed by Part 3 of This Title 

■ 18. The authority citation for part 3, 
subpart D continues to read as follows: 
(Authority: 38 U.S.C. 501(a), unless 
otherwise noted.) 

■ 19. Amend § 3.2600(a) by revising the 
first sentence to read as follows: 

§ 3.2600 Review of benefit claims 
decisions. 

(a) A claimant who has filed a Notice 
of Disagreement submitted in 
accordance with the provisions of 
§ 20.201 of this chapter, and either 
§ 20.302(a) or § 20.501(a) of this chapter, 
as applicable, with a decision of an 
agency of original jurisdiction on a 
benefit claim has a right to a review of 
that decision under this section. * * * 
* * * * * 

PART 19—BOARD OF VETERANS’ 
APPEALS: APPEALS REGULATIONS 

Subpart B—Appeals Processing by 
Agency of Original Jurisdiction 

■ 20. The authority citation for part 19 
continues to read as follows: 

Authority: 38 U.S.C. 501(a), unless 
otherwise noted. 

■ 21. Add new §§ 19.23 and 19.24 to 
subpart B to read as follows: 

§ 19.23 Applicability of provisions 
concerning Notice of Disagreement. 

(a) Appeals governed by § 20.201(a) of 
this chapter shall be processed in 
accordance with § 19.24. Sections 19.26, 
19.27 and 19.28 shall not apply to 
appeals governed by § 20.201(a) of this 
chapter. 

(b) Appeals governed by § 20.201(b) of 
this chapter shall be processed in 
accordance with §§ 19.26, 19.27, and 
19.28. 

§ 19.24 Action by agency of original 
jurisdiction on Notice of Disagreement 
required to be filed on a standardized form. 

(a) Initial action. When a timely 
Notice of Disagreement in accordance 
with the requirements of § 20.201(a) of 
this chapter is filed, the agency of 
original jurisdiction will reexamine the 

claim and determine whether additional 
review or development is warranted. 

(b) Incomplete and complete appeal 
forms—(1) Incomplete appeal forms. In 
cases governed by paragraph (a) of 
§ 20.201 of this chapter, if VA 
determines a form filed by the claimant 
is incomplete and requests clarification, 
the claimant must timely file a 
completed version of the correct form in 
order to initiate an appeal. A claimant 
is not required to cure or correct the 
filing of an incomplete form by filing a 
completed version of the correct form 
unless VA informs the claimant or his 
or her representative that the form is 
incomplete and requests clarification. 

(2) Complete appeal forms. In general, 
a form will be considered complete if 
the following information is provided: 

(i) Information to identify the 
claimant; 

(ii) The claim to which the form 
pertains; 

(iii) Any information necessary to 
identify the specific nature of the 
disagreement if the form so requires. For 
compensation claims, this criterion will 
be met if the form enumerates the issues 
or conditions for which appellate 
review is sought, or if it provides other 
information required on the form to 
identify the claimant and the nature of 
the disagreement (such as disagreement 
with disability rating, effective date, or 
denial of service connection); and 

(iv) The claimant’s signature. 
(3) Timeframe to complete correct 

form. In general, a claimant who wishes 
to initiate an appeal must provide a 
complete form within the timeframe 
established by § 20.302(a) of this 
chapter. When VA requests clarification 
of an incomplete form, the claimant 
must provide a complete form in 
response to VA’s request for 
clarification within the later of the 
following dates: 

(i) 60 days from the date of the 
request; or 

(ii) 1 year from the date of mailing of 
the notice of the decision of the agency 
of original jurisdiction. 

(4) Failure to respond. If the claimant 
fails to provide a completed form within 
the timeframe set forth in paragraph 
(b)(3) of this section, the decision of the 
agency of original jurisdiction will 
become final. 

(5) Form timely completed. If a 
completed form is received within the 
timeframe set forth in paragraph (b)(3) 
of this section, VA will treat the 
completed form as the Notice of 
Disagreement and VA will reexamine 
the claim and determine whether 
additional review or development is 
warranted. If no further review or 
development is required, or after 
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necessary review or development is 
completed, VA will prepare a Statement 
of the Case pursuant to § 19.29 unless 
the disagreement is resolved by a grant 
of the benefit(s) sought on appeal or the 
NOD is withdrawn by the claimant. 

(c) Issues under appellate review. If a 
form enumerates some but not all of the 
issues or conditions which were the 
subject of the decision of the agency of 
original jurisdiction, the form will be 
considered complete with respect to the 
issues for which appellate review is 
sought and identified by the claimant. 
Any issues or conditions not 
enumerated will not be considered 
appealed on the basis of the filing of 
that form and will become final unless 
the claimant timely files a separate form 
for those issues or conditions within the 
applicable timeframe set forth in 
paragraph (b)(3) of this section. 

(d) Disagreement concerning whether 
Notice of Disagreement has been filed. 
Whether or not a claimant has timely 
filed a Notice of Disagreement is an 
appealable issue, but in such a case, 
appellate consideration shall be limited 
to the question of whether the correct 
form was timely filed. 

PART 20—BOARD OF VETERANS’ 
APPEALS: RULES OF PRACTICE 

■ 22. The authority citation for part 20 
continues to read as follows: 

Authority: 38 U.S.C. 501(a) and as noted in 
specific sections. 

Subpart A—General 

■ 23. Revise § 20.3(c) to read as follows: 

§ 20.3 Rule 3. Definitions. 

* * * * * 
(c) Appellant means a claimant who 

has initiated an appeal to the Board of 
Veterans’ Appeals by filing a timely 
Notice of Disagreement pursuant to the 
provisions of § 20.201, and either 
§ 20.302(a) or § 20.501(a), as applicable. 
* * * * * 

Subpart C—Commencement and 
Perfection of Appeal 

■ 24. Revise § 20.200 to read as follows: 

§ 20.200 Rule 200. What constitutes an 
appeal. 

An appeal consists of a timely filed 
Notice of Disagreement submitted in 
accordance with the provisions of 
§ 20.201, and either § 20.302(a) or 
§ 20.501(a), as applicable and, after a 
Statement of the Case has been 
furnished, a timely filed Substantive 
Appeal. 
(Authority: 38 U.S.C. 7105) 

■ 25. Revise § 20.201 to read as follows: 

§ 20.201 Rule 201. Notice of Disagreement. 
(a) Cases in which a form is provided 

by the agency of original jurisdiction for 
the purpose of initiating an appeal. 

(1) Format. For every case in which 
the agency of original jurisdiction (AOJ) 
provides, in connection with its 
decision, a form for the purpose of 
initiating an appeal, a Notice of 
Disagreement consists of a completed 
and timely submitted copy of that form. 
VA will not accept as a notice of 
disagreement an expression of 
dissatisfaction or disagreement with an 
adjudicative determination by the 
agency of original jurisdiction and a 
desire to contest the result that is 
submitted in any other format, 
including on a different VA form. 

(2) Provision of form to the claimant. 
If a claimant has established an online 
benefits account with VA, or has 
designated an email address for the 
purpose of receiving communications 
from VA, VA may provide an appeal 
form pursuant to paragraph (a)(1) of this 
section electronically, whether by email, 
hyperlink, or other direction to the 
appropriate form within the claimant’s 
online benefits account. VA may also 
provide a form pursuant to paragraph 
(a)(1) of this section in paper format. 

(3) Presumption form was provided. 
This paragraph (a) applies if there is any 
indication whatsoever in the claimant’s 
file or electronic account that a form 
was sent pursuant to paragraph (a)(1) of 
this section. 

(4) Specificity required by form. If the 
agency of original jurisdiction gave 
notice that adjudicative determinations 
were made on several issues at the same 
time, the specific determinations with 
which the claimant disagrees must be 

identified to the extent a form provided 
pursuant to paragraph (a)(1) of this 
section so requires. If the claimant 
wishes to appeal all of the issues 
decided by the agency of original 
jurisdiction, the form must clearly 
indicate that intent. Issues not identified 
on the form will not be considered 
appealed. 

(5) Alternate form or other 
communication. The filing of an 
alternate form or other communication 
will not extend, toll, or otherwise delay 
the time limit for filing a Notice of 
Disagreement, as provided in 
§ 20.302(a). In particular, returning the 
incorrect VA form, including a form 
designed to appeal a different benefit 
does not extend, toll, or otherwise delay 
the time limit for filing the correct form. 

(b) Cases in which no form is provided 
by the agency of original jurisdiction for 
purpose of initiating an appeal. A 
written communication from a claimant 
or his or her representative expressing 
dissatisfaction or disagreement with an 
adjudicative determination by the 
agency of original jurisdiction and a 
desire to contest the result will 
constitute a Notice of Disagreement 
relating to a claim for benefits in any 
case in which the agency of original 
jurisdiction does not provide a form 
identified as being for the purpose of 
initiating an appeal. The Notice of 
Disagreement must be in terms which 
can be reasonably construed as 
disagreement with that determination 
and a desire for appellate review. If the 
agency of original jurisdiction gave 
notice that adjudicative determinations 
were made on several issues at the same 
time, the specific determinations with 
which the claimant disagrees must be 
identified. 

(c) Simultaneously contested claims. 
The provisions of paragraph (b) of this 
section shall apply to appeals in 
simultaneously contested claims under 
§§ 20.500 and 20.501, regardless of 
whether a standardized form was 
provided with the decision of the 
agency of original jurisdiction. 
(Authority: 38 U.S.C. 7105) 

[FR Doc. 2014–22633 Filed 9–24–14; 8:45 am] 
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